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EVIDENCE

by / .E .  Jackson

The following article was the subject of an address by Mr. Jackson to the Southwestern Regional Group of 
Ontario Land Surveyors at London, April 28, 1962 . At this meeting a resolution was passed  that Mr. Jackson*s 
paper covering a subject of such wide interest, be published in "T h e Ontario Land Surveyor*\ - Editor.

Section 13 (2) of the Surveys Act states, na surveyor in re -estab lish in g  a lost 
co rn er , an obliterated boundary or an obliterated side line of a lot in a front and 
rear township, shall obtain the best evidence available respecting  the co rn e r ,  
boundary or side line, but if the corn er boundary or side line cannot be r e -e s t a b 
lished in its orig inal position from  such ev idence , he shall p roceed  as fo l lo w s i /f 

The p rov iso  in Sec. 17 (2) is s im ilar  regarding single front townships. Sec. 24 
(2) is s im ilar regarding double front townships, a lso  Sec. 31 (2) is s im ilar  r e g a r d 
ing sectional townships with double fronts , etc.

The em phasis in each case is on "the best evidence availab le15. Lost corn ers  
or boundaries should not be re -es ta b lish ed  in accordance  with su b -sec tion s  (a),
(b), (c ) , etc. until a surveyor is absolutely sure there is no available evidence as 
to the lost corn er  itself.

While working in Hamilton about 35 years ago the w riter  had o cca s ion  to r e 
establish a side line in the Township of Saltfleet which is a Front and R ear T ow n 
ship. We had a stone monument on the con cess ion  line 300 or 400 feet south of the 
brow of the escarpm ent and another stone monument on the same lot line at Main 
Street on the flat land below the escarpm ent. It seem ed  like an easy  m atter to jo in  
these monuments and we would have a good line, but on doing this, the line went 
through the Pow er Plant of the E.D* Smith Canning F a ctory  som e 30 or 40 feet east 
of the line of occupation which we considered  would not do at all. So we had to 
d isregard  the monument on top o f the escarpm ent in ord er  to establish the lot line 
below the escarpm ent. T h is , I be lieve , was typical of other lines in the area. 
Ernest MacKay, O.L..S* , used to contend that the lines above the escarpm ent w ere 
not continuous with those below.

Order of Importance o f B est Evidence
1. Original monuments or imprints of sam e.
2. Natural boundaries if sufficiently definite.
3. Bearing trees .
4. F ences or  other evidences of p ossess ion  which can reasonably  be related to 

near the time of the orig inal survey.
5. M easurem ents, proportion ing, etc.

Not long ago the w riter had occas ion  to rep lace  the co rn er  o f  a lot in a sub
division. The one front corn er had been dug out with a steam shovel fo r  s e r v ic e s .  
The rear corn ers  were still m arked with 1 / Z11 iron ba rs . F ro m  these an angle was 
turned and distance m easured  accord ing  to the plan, and within 1 inch of this point 
a perfect imprint of the 1 / 2 11 iron bar was found.

About 40 years ago the w riter had the job  of re -subdivid ing a township in 
Manitoba on the International Boundary and 135 m iles  South East of Winnipeg. The 
whole Township had been staked with wood posts except the Township corn ers  which 
had been m arked with iron posts 2,f in diam eter and 4 - 1 / 2 1 long. The iron  post at 
the corn er next to the road allowance along the boundary line between Canada and 
the United States was m iss in g . By m easurem ents and bearings we w ere able to 
locate the corner within 2 or  3 feet of where we thought it should have been but it 
was such an important corn er that this would not be good enough. There was a
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shallow layer of b lack so il  on sandy subsoil. B y peeling o ff this top so il  with a 
shovel we found the perfect  print - a c ir c le  of b lack  surrounded by rust. O ffset 
stakes were set from  this and we continued to peel off the so il  checking the location  
from  time to time as we continued until we were absolutely certa in  that this was 
where the orig inal post was located.

In the year 1913 the w riter was engaged in subdividing som e townships along 
the east side of Lake St. Martin in Manitoba. The North West corn er  of the one 
township was shown on our maps as being a sm all island and was m arked  by  a wood 
post and bearing tree 1 Ch 5 Links distant N 10 degrees  W. The tree  was said to 
be an 8" poplar.

We retraced  the west boundary o f  this township fro m  the south for  about 3 
m iles  to the edge of the lake finding two or  three orig in al posts in m uskeg and w ell 
p reserved . After subdividing the township late in D e cem b er , we ran a tr ia l line 
w ester ly  along the north boundary to the lake and continued a c r o s s  the ice  about 
a m ile  to where we thought the corn er  on the island should be. There was about 6 
inches o f  snow on the ground and no post could read ily  be found. The post had been 
planted about 40 years  b e fore . The following day we continued our search . I had 
with m e an Icelander who had been on s im ila r  surveys with J. W. T y r r e l l  D. L. S. 
for a number o f years . We searched  each of the large t rees  fo r  a sign o f  a blaze 
but found none. My Icelander friend picked out a large white poplar tree  that he 
thought would be an 8" tree  40 years  b e fore .  T here  was no sign o f  any sca r  on it 
but he decided to cut into it above and below where he thought the B. T . might be 
and kept splitting it out. F inally  it split o ff  leaving a blaze over  a foot in length 
and with B .T .  as plain as it was 40 years b e fore . With this as cen tre , we cut an 
arc 1 Ch 5 Links radius and be fore  long we found 4 sm a ll stones in a c i r c le  with 
the rotted end of the post in the centre. I would never have thought to cut into the 
tree  and without finding that B .T .  we would never have found that corn er  without a 
great deal o f search ing, esp ec ia lly  with the snow and the frozen  ground.

Court Cases
Feb. 1st, 1955 -  Bateman & Bateman vs Pottruff
This is an appeal from  the judgment of His Honour Judge A nderson  o f the 

County Court o f  the County of Hastings heard by R oach , A yiesw orth  and C h ev r ie r ,  
Supreme Court Judges. The respondents were the owners o f  lot 4 on the West 
side o f  Pinnacle Street in the Town of B ellev ille  a ccord ing  to the McNabb B lock  
plan reg istered  as Plan No. 21.

Appellant is the owner of the p rem ises  im m ediately  to the North o f  r e s p o n 
dent's lands. The dispute ar ises  over the N ortherly  12 feet o f  Lot 4. T hree  
arguments were put up at the fo rm e r  tr ia l:

1. That the respondents were not the owners of the 12 feet in question.
2. That if they w ere , a private right of way existed  in favour o f  the appellants.
3. That the 12 feet had been dedicated to the city as a right of way.
The T r ia l  Judge found against the Appellants in all three re sp e c ts .  The D efence 
ra ised  respecting respondents title puts in issue the location  o f  the boundaries o f  
lot 4. The T r ia l  Judge accepted the evidence of the respondents w itness, J. T . 
R ansom , O. L. S. and found that the 12 feet in question actually form ed  part o f  lot 4. 
Chief Justice A yiesw orth  gave the dec is ion  of the appeal. He states that "R a n som  
after searching the titles o f  the owners in the area  went on the ground and found 
that the severa l plans in the R eg istry  Office did not depict the actual m easurem ents 
on the ground. R a n som 's  plan on the whole was as fo l low s : "T o  take the lot lines 
and scale m easurem ents as depicted on the orig inal plan of B e llev ille  which was 
upwards of 100 years  old and to check these m easurem ents and lot lines by actual



survey made on the ground with resp ect  to existing buildings, w alls , lane ways and 
remnants of the boundary line fences  which enabled him and, to me at least, in a 
convincing way to ascertain  the rea l boundaries of lot 4 within a few inches. His 
method of procedure  in the c ircu m stan ces  with which he was confronted is approved , 
I think, in "Hom e Bank of Canada V. Might D ire c to r ie s  L im ited. ((1914) 31 O. L .R .  
340 20 D. L .R .  977) I quote in part from  the judgment in the Appellate D ivis ion  of 
the m a jority  of the court as delivered  by M eredith C. J. O. at pp. 345-6 . who said 
"The original posts or m onum ents, not being in ex isten ce , and there being no 
d irect  evidence as to their position, som e other m ode of ascertaining the bound
aries of the lots must be res tored  to , and in such case  the best evidence is usually 
to be found in the p ractica l location of the lines made at a time when the orig inal 
posts or monuments were presum ably  in ex istence and probably  well kn ow n".

Chief Justice A ylesw orth  continued as fo l lo w :-
"In Diehl v. Zanger ( (1878) 39 M ich. 601) - it was said by the Supreme Court 

that a r e -s u rv e y  made after the monuments o f  the original survey  have d isappeared , 
is for  the purpose of determining where they w e r e , and not where they should have 
b een ; and that a long established fence is better evidence o f  the actual boundaries 
settled by p ractica l location than any survey made after the monuments of the 
original survey have d isappeared.

And again at P. 346 he quoted from  Diehl v. Zanger. "The city surveyor 
should therefore  have d irected  his attention to the ascertainm ent of the actual l o c a 
tion of the orig inal land m arks set by Mr. Campau and if these were d is co v e re d ,  
they should govern. If they are no longer d is cov era b le ,  the question is where they 
were located and upon that question, the best poss ib le  evidence is usually to be 
found in the practica l location of the lin es , made at a time when the orig inal m onu
ments were presum ably in existence and probably  well known".

Ransom  had this to say - "The lim it between lots 37 and 38 is now defined by 
G raham 's warehouse. There was an old blacksm ith  shop, one wall o f  which is still 
in existence . These buildings date back 100 years and were never owned by one 
man - always different ow n ers, etc.

The Chief Justice continues as fo llow s : "Reading R an som 's  evidence as a
whole, I conclude that even if it could be said that certain  of the testim ony falls 
within the realm  of hearsay , there is m ore  than sufficient o f  it, d ire c t  evidence of 
R an som ’ s individual d is co v e r ie s  and re se a rch , which the tr ia l judge was quite 
entitled to rely  upon in com ing to his d ec is ion  as to the boundaries o f  Lot 4. "

The Justices of the Supreme Court d ism issed  the appeal with costs  including 
the contention that the 12 feet was public right of way even though it had been used 
by the public many years . "On at least one o cca s ion  the respondents had erec ted  
tem p orary  b a rr ie rs  preventing its use for  a tim e. " "What respondents did was as 
consistent with toleration on their part, o f use o f  the lands in question by the public 
as a right of way, as it was with the intention to dedicate those lands fo r  such use.
No evidence had been given o f the acceptance by the m unicipality" .

Sum m aries of Some Court Cases Taken F rom  "The Canadian A bridgem ent"
1. Importance of Original Monuments

"A "  The rule is well established that it is the work on the ground that governs 
and it is only where the site o f a monument on the ground is incapable of a s 
certainment that a surveyor  is authorized to apportion quantities between known 
boundaries" .
"T h ere fore  where a surveyor  locates the angle of a certain  lot by finding the 
original monument, and makes his m easurem ents a ccord in g ly , his survey will 
be accepted for the determination of the proper boundaries of the lot, and
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subsequent surveys made in total d isrega rd  o f  the orig inal monuments w ill be 
re je c te d " .  A rtley  v. C urry  (1881) 29 Gr. 243.

As a com m ent on this ca se , I must say that it is very  important to make 
every  effort to find orig inal monuments or monuments set by early  surveys and 
recogn ized  as marking the true lot lim its . The w riter o f  this article  knows of a 
case where monuments were either not found or were d isregarded  the s u r v e y o r ’ s 
plan of subdivision was re jected  and it had to be co rre c te d .

f,B "  ’ ’Where the owners of adjoining p roperties  cannot agree as to the 
boundary between them or upon the em ploym ent of a surveyor  to settle the 
same and one of them em ploys a surveyor who runs the line in a ccordance  
with the nearest old monuments recogn ized  as marking the true boundaries 
of other lots in the neighbourhood, there being no plan of the lots , no o b je c 
tion can be made to the owner who em ployed the su rveyor  fo r  erecting  a 
fence on the line so estab lished” . Couturier v. Ouellette (1933) 6 M. P. R.
352 (N .B . C. A. )

2. Conflict between Map attached to a grant, F ie ld  n otes , and work on the ground

"W here a map attached to the orig inal crown grant, the fie ld  notes of the 
Government Surveyor and his work on the ground d i f fe r f the work on the 
ground should be taken to govern and the grant should be interpreted a c c o r d 
ing to what the work on the ground suggests, to be the proper boundaries. 11 
Johnston v. Clarke (1884) 1 B .C .R .  etc.

3. Duty of Surveyor where boundary m arks lots - D isturbance of settled 
p ossess ion

P er B a rry  J. "It is by no means uncom m on that we find m e n  who think
that when monuments are gone, the only thing to be done is to place new 
monuments where the old ones should have been and would have been if  they
had been placed co rre c t ly .  This is a serious m istake. The prob lem  i s -----
to ascertain  by the best lights of which the case adm its, where the orig inal 
lines w ere. The orig inal lines must govern and the laws under which they 
were made must govern because the land was granted, was divided and has 
descended to su ccess iv e  owners under the orig inal lines and surveys: It is a 
question of p ropr ie tory  right. The general duty of a su rveyor  in such case is 
plain enough. He is not to assume that a line is lost until he has thoroughly 
sifted the evidence and found h im se lf  unable to trace  it. Even then he should 
hesitate long before  doing anything to the disturbance of settled p o s s e s s io n s .

Occupation, esp ecia lly  if long continued often affords very  sa tis factory  
evidence of the original boundary when no other is attainable and the su rvey 
or should enquire when it is originated , how and why the lines were located, 
where they w ere and whether cla im  of title has always accom panied  the 
p ossess ion  and give all the facts due fo rce  as ev id en ce" . Kingston v. Highland 
( (1919) 47 N .B .R .  324).

"In all actions brought to determine the true boundary line between p rop er ties ,  
the burden of p roo f  lies  upon Plaintiff who seeks to change p o sse ss io n " .
( (1861) Can. C 64).

Section 34 of the Survey Act states "A  surveyor in establishing in a sectional 
township with double fronts , a side line of a lot that was not surveyed in the 
original survey shall p roceed  as fo llow s: etc.



If a side line in a block has been established when the lines were to run on the same 
astronom ic course  as the Governing line, then that particular line should not be r e 
run in accordance  with the new act but all other lines in the b lock  should be run in 
accordance with the present act.

That particular section  gives no authority to a surveyor  to re -e s ta b l ish  a line 
but only to establish lines.

We must always bear in mind that the final d ec is ion  rests  with the courts and 
must govern ou rse lves  accord in ly .

I would like to quote from  flA Summary of the law relating to Surveying in New 
Zealand11 to show the s im ilar ity  to our ow n.,

"When there is a contradiction of te rm s or  when the central points are d i s 
turbed, it is rem arkable  how many there are who m istake altogether the duty 
that now develops upon the Surveyor. It is by no m eans, uncom m on to find 
men whose th eoretica l education is supposed to make them exp erts , who think 
that when the monuments are gone, the only thing to be done is to place new 
monuments where the old ones should have been, and where they would have 
been if they had been co r r e c t ly  placed. This is a ser iou s  m istake. The p r o 
blem  is now the same as it was b e fo re ;  to ascerta in  by the best evidence
possib le  of which the case adm its, where the orig in al ones w ere , 11 M and
it may so happen, that notwithstanding the loss  of a ll survey data, there will 
still be evidence from  which the surveyor will be able to determ ine, with 
alm ost absolute certainty, where the orig in a l boundary w a s11.

"O ccupation, e sp ec ia lly  if long continued, often a ffords v ery  sa t is fa ctory  
evidence of the orig inal boundary when no other is obtainable, and the S u rvey 
or should enquire when it orig inated , how and why the lines were located as 
they w ere , and whether cla im  of title has always accom panied  p ossess ion  and 
give all facts due fo rce  as ev id en ce" .

Our court decis ions are based on "B r it ish  Com m on Law" as are those o f  New 
Zealand.

SPECIAL ARTICLE SURVEYOR AND PLANNER: TE A M  OR R IVALS? *

by Noel Dant 
Director of Planning, Province o f Alberta

H istorica lly  the surveying p ro fess ion  is old and the planning p ro fess ion  
relatively  new, although both surveyors  and planners have been known since be fore  
B ib lica l tim es. In this country, up to about ten years  ago, subdivision plans were 
prepared alm ost entirely  by reg is tered  land su rveyors . Since the general a c c e p 
tance of urban and rural planning in this last decade, the su rveyor  has som etim es 
taken a dubious view of the increasing number of subdivision plans designed by 
planners, to the partial exclusion  of the traditional s u r v e y o r ’ s work. (I say partial 
because in every  province in this country the final plan of subdivision m ust, by 
statute, be prepared  and submitted by the reg istered  land su rveyor . ) At the same 
tim e, the p ro fess ion a l planner takes an equally dubious view of the subdivision 
plans that are still designed by the p ro fess ion a l surveyor .

Does the p ro fess ion a l surveyor fee l that the p ro fess ion a l planner is 
encroaching on his field  of work, and is the planner in fact doing so ?  When the
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