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Tre Howx. JurN HENRY DUNN aND WaLTER MCKENZIE V.
RoBerT JoEN TURNER
Dasd—Descripiion of land comveyed.

An oblong tract of land 30 by too chains, containing 200 acres, was subdivided
into smaller lots, with a lane laid out and staked, as was supposed, through
the centre of the tract, which it really was according to the then naderstood
boandaries of the 200 acres. Part of the tract lying 10 the east of the lane was
sald and conveyed ; and in the deed of the part so sold, reference was made to
a plan which shewed the lane as Inid out thraugh the centre of the whole tract,
and the said lane was therein declaredtobethe western boundary of such piece.
And in the same deed a right of way was granted to the purchaser in and over
the said lane or way, being 83 links in width, * and which said way is already
staked and laid out for the benefit of the occupiers of the said lot,” After-
wards it was discovered that the eastern and western boundaries of the whole
200 acre lot, as of all the lots adjoining, should lie more to the west than was
formerly suppused ; and that, if therefore those boundaries were shifted to
their proper places, as bad been done by the owners of ad joining lots, the lane
as originally iaid out and siaked, could not still continue to be in the centre of
the lot when shifted.  Held, in an action of ejectment by the purchaser of the
piece to the east of the lane, that his western limit could not extend beyond
the east side of the lane as staked out before the execution of the deedl.

This was an action of ejectment brought by the plaintiffs
to recover possession of the following property, situate in
the township of York in the county of York, being composed
of part of the lot number twenty-seven, in the second con.
cession from the bay in the township of York aforesaid;
commencing on the northerly limit of the public road known
as the Davenport Road, on the said lot, and at the intersec-
tion with the said limit of the line of old rail fence at pres-
ent forming the westerly fence of the said John Henry
Dunn and Walter McKenzie, and which point of intersec-
tion is about eighty feet easterly from the entrance gate of
the said Robert John Turner, upon the north side of the
said road ; then from such point south seventy-four degrees,

"west one chdin thirty-nine links, more or less, to the
easterly limit of a certain street or lane eighty-three links
in width, agreed upon as running up the centre of the said
lot ; thence along the said limit of the said street or lanu
north sixteen ‘degrees twenty-one minutes, west twelve
chains sixty-eight links, to the range of the north liue of the
said Robert John Turner’s garden fence , thence north seven-
ty-four degrees, east one chain fifty-four links, more or less,
to the old rail fence as aforessid ; thence along the said
rail fence south fifteen degrees-forty-one minutes, east
twelve chains aixty links, more or less, to the place of
beginning, and, containing by admcasurement one acre
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The said defendant appeared to ‘the action and defended
for the whole of the said property, and the cause was
brought down to trial at the last assizes for the united
counties of York, Ontario, snd Peel, when a verdict was
‘taken for the plaintiffy upon the following admissions: It
was admitted, for the trial of this cause, that the plaintiffs
claimed that portion of land in the above diagram desig-
nated A and B, in the writ of summons mentioned, and
above described ; and that they were entitled to recover
the same if, according to the construction of the deeds to
the defendant of lot number twenty-seven, and from the
defendant to Adam Wilson of part of the said lot, the lane
dividing the said lot from north to south be fixed to run
through the centre of the said lot, and not to be fixed to the
spot where the same was originally staked snd laid out
(without prejudice to any rights in equity any of the par-
ties might have) : and also that by adverse claim the plain-
tiffs have lost a strip all along the east side of their lot, the
same having been claimed and afterwards settled as a part
of lot number twenty-six : that it was then claimed the
said lot number tweuty-seven should go as far to the west
as the said lot number twenty-six had gone: that the owner
of lot number twenty-eight consented to the same if he in
his turn could compel the owner of twenty-nine to yield
up as much to him in recompense of what he should lose:
that the owner of number twenty-eight afterwards recovered
against the owner of twenty-nine the distance which he
claimed to be part of his said lot number twenty-eight :
that the defendant since the commencement of this suit had
taken possession of the ground so yielded up by the owner
of number twenty-eight as a part of lot aumber twenty.
seven.

The plaintiffs contended the said line should be removed
to the centre of the said lot.

The defendants contended 'that the same should remain
as it was originally laid out and staked.

These admissions were only made for the purposes of this
suit.

A verdict was taken for the plaintiffs subject to the
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opinion of the court upon the said deeds, or copies, or ex-
tract of such parts as the parties might agree to be suffi-
cient, and upon the above admissions.

Upon reference to the exhibits, they appeared to be the
following :—

1. The indenture of the —— day of —— 1845, made
under the Court of Chancery, by which Thomas Bell and
others conveyed to the defendant, for the considerations
therein expressed, lot number twenty-seven in the second
concession from the bay in the township of York, contain-
ing 160 acres more or less, as the same was particularly
delineated and laid down on the map drawn in the margin
thereof and coloured pink; and also all the road or way
running throogh the centre of the said lot number twenty-
seven, extending from the road running between the first
and second concessions from the bay in the said towoship
of York to the road running between the second and third
concessions, and which said road or way thereby conveyed
or intended 8o to be, was then staked out and divided, and
was Iaid down on the said map or plan and therein coloured
and wes of the width of eighty-three links, excepting and
always reserving out of the conveyaunce therein contained
unto the owners or occapiers for the time being of any parcel
or tract of land, part of the said lot number twenty-seven,
full and free liberty and right of way and passage with
borses, carriages, &e., in, over and upon the said road or way
thereby conveyed, upon certain trusts therein expressed and
contained respecting the same, &c.

. & An indenture of bargain and sale dated the 15th of
October, 1846, consideration 165L. and 5s., &c., recitea certain
other deeds of conveyancs of portions of the aforesaid lot
number twenty-seven, including the deed above mentioned ;
and that Adam Wilson had contracted to purchase those
parts of the aaid lot number twenty-seven known on the
aforesaid plan as numbers twelve and thirteen on the eaat
side of a certain way laid out on the same plan, and run-
ning from north to south through the centre of the said lot
nuomber twenty-seven, containing by admeasurement eleven
acres aud & 'half more or less, and more particularly des-
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cribed as “ commencing at a stake now planted at the east-
erly side of the said lot number twenty-seven where lot
number twenty-six in the eaid second concession and the
public road running in front of the said parcel number
twelve on the north side of the said road meet; then
northerly along the easterly limit of the said lot number
twenty-seven on a course north sixteen degrees west eleven
cbains sixty-nine links, to a stake ; then on a course south
seventy-four degrees west nine chains fifty links, to the
way running through the centre of the said lot ; then south-
erly along the westerly (should be easterly) side of the
‘same Way on a course parallel with the easterly side of the
said lot twelve chains sixty-four links, to the public road
aforesaid running in front of the said parcel number twelve ;
thence on a course north sixty-eight degrees east along the
north side of the said public road tv the place of beginning.
And also the right of way for the eaid Adam Wilson, &ec.,
and all claiming under him, with horses, carts, carriages, &e.,
and on foot or otherwise a3 he or they might think fit, at all
times and seasons, &c., in, over and upon that certain part
of the said Iot number twenty-seven, and running from the
frant of the said lot on the second concession to the rear
thereof on the third concession from the bay, and being in
width eighty-three Jinks, which said way is already staked
and.laid out for the benefit of the ocoupiers of the said lot.”
To bold in fee. '

It was admitted the plaintiffs claimed under this deed.

The original deeds and plans therein referred to were
not before the court, but only draft copies of the deeds, and
a plan which the court assumed as correctly corresponding
with the original in those parts which were material to the
action. '

Wilson, Q. C., for the plaintiffs, contended the first monu-
munt called for—viz., a stake at the scuth-east angle of the
tract—was not planted correctly ; wherefore the true course,
and not the stake, should govern : that it was supposed to
be piaced correctly, but was not : 80 also, that the lane wes
supposed to be in.the centre of the lot, but was not; and
that it was only adopted as the west boundary of the plain-
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iffa’ tract upon that assumption: that to hold otherwise
would be against the plain intention of the parties; and
the effect would be to curtail the plaintitfs’ quantity by
reason of a part supposed to be purchased by them being
taken off by tbe adjoining lot on the east: that the inten-
tion should prevail, and the manifest intent was, that the
lot shouid be divided by a lane into two equal parts; and
the plaintifts to receive a portion of the south-east half, com-
mencing at the south-east angle of the tract: that the in-
tent was to transfer a tract nine chains and fifty links,
which forms the east side of the lot to the centre lane, which
was not done ; and that the general intent should prevail ;
that the artificial boundaries called for do not fulil the in-
tention, and must therefore be overlooked; and mwust yield
to the plain paramount intention, which ought not to yield
to false descriptions and misplaced atakes: that the pian
referred to in the deeds shewed the intention to be as he
contended —Fewster v. Turner, 6 Jur. 144 ; Lambe v. Reas-
ton and wife, 5 Taunt. 207 ; Wilkinson v. Malin and others,
2 Tyr. 544. .
VPankoughnet, Q. C., for the defendant, said it was of no
moment where the description was to begin, for the tract
was clearly to be bounded and limited, not by a supposed
central lane, but by a lane aiready laid and staked out for
the very purpose of defining the west limit of the east half
of the lot: that, had the stakes supposed to be at the south-
east angle of the tract between a chain or two west of it,and
upon the lot granted, instead of too far eest of it, plaintiffs
would be eutitled to all east of it up to the westlot. At all
events, that the deed as to intent was to be considered as at
the time of execution, at which period the stakes were sup-
posed to be accurately placed, and were intended to govern ;
and that such intent could not be altered or afiected by
reason of subsequent disputes or discoveries respecting the
true limits of lot No. 27, and the adjacent lots. Ht referred
$0 Doe ex dem. Miller v. Dixon, 4 O. S. 101 ; Doe ex dem,
Murray v. Smith, 5 U, C. R. 225; Doue ex dem. Notman v.
Macdonald, Ib. U. C. R. 321; Doe ex dem. Gildersiesve v,
Kennedy, Ib. U. C. R. 402; Doe ex dem. Smith v. Galloway,
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5 B. & Ad. 43 ; Scralton v. Brown, 4 M. & C. 485, 505;
Marshal v. Hophins, 15 East. 309; Llewellyn v. The Earl
of Jersey et al, 11 M. & W. 183.

‘Macavray, C. J.—It appears to me the plaintiffs’ weat-
erly limita canpot extend beyond the easterly side of the
lane or way that had before the execution of the deed been
already staked and laid out for the benefit of the occupiers
of the lot,

The lot is a large oblong tract of 200 acres of Jand, being
twenty chains wide and one hundred deep. This lot was
sub-divided into smaller tracts to be sold, with a lane or road
up the middle ; and might become the property of many
owners on both sides of the way, which was to be common
to sll. Each and all were to be bound by it on both sides of
such way, as already laid out. It waasupposed to be in the
centre, and really was according to the then understood
boundaries of the lot number 27. But it was not, after all
the lands had been conveyed away in sub-divisions accord-
ing to the plan, the oceupiers, or owners on one side could
innist upon the lane being altered so as to encroach upon
the lots on the other side—all would be liable to disturb-
ance at any time within twenty years; and the very ob-
ject and precaution of laying and staking out the road
as the division between east and west ranges af lots be-

 fore they were disposed of, would be frustrated and ren-
dered useless.

It 48 not merely & description by reference to a plan,
which plan is to be applied to the ground according to the
exact limits of lot No. 27, to be ascertained according to the
statute 12 Vic,, ch. 25. The tracts are described in refer-
ence not only to a plan, but to the atakes planted to mark
the south-east and north-east angles of the tract, and the
lane and way, which is expreasly declared to be the boun-
dary of such tract on the west. And the right of way
already staked and laid out for the benefit of the occupiers
of the said lot is expresaly granted by the deed to Mr. Wil-
son, on the 15th October, 1846, in, over and upon that part
of the said lot No. 27, 83 links in width, which had been so
staked and laid out.
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Reverse the case, and suppose the stakes called for as
beibg on the easterly limit of lot No. 27, and at the south-
east and north-east angles of the tract conveyed, were really
to the west of that line instead of to the east, could the
owners of the balf lot west of the lane insist upon its being
moved esst upon tbe owners of the east half; or if not,
would the pisintiffs be entitled up to the true division line
between lots Noas. 20 and 27, or would the space between
that line and the line of the stakes still belong to the defen-
dant as former owner of the east half of the lot? I appre-
hend that in that event the true division would contract
the stakes—the predominant intention being to convey
from the easterly limit of lot No. 27 towards and up to the
lane in the centre thereof. What the effect of a very wide
deviation might be—as, if the lane was laid out through
the easteriy quarter, or eighth, or sixteenth part of lot No.
27, divided from north to south—it is unnecessary to con-
sider ; but I am not prepared to say it would, in my view,
make any difference.

McLEAN, J.—By the deeds it appears that the late Peter
McDougall kad divided the Lot No. 27, as he then held it
into parcels, dividing the lot by a lane or way from north to
south, at what was considered the centre of the lot (the lane
or way being then staked out and marked upon the ground
eighty-three links in width), and to be used by all parties
who might purchase any of the parcels of ground adjoining
it. Subsequently it was discovered that the line between
Lots Nos. 26 and 27 had not been properly established ; and
that a quantity of ground, equal in width to what the
plaintiffs now claim, part of No. 26, was included within
the limit of No. 27 a3 laid out by McDougall. The owner
of No. 26 brought ejectment, und recovered the land claimed
by him. The owner of No. 28 then agreed to give up to
the owner of No. 27 the same quantity of land, provided he
could recover an equal quantity from the party in posses-
sion of No.29. Having recovered in ejectment, he gave up,
as part of No. 27, ground of the same width as that which
was loat on the eastern boundary: the ground thus given
up has been taken possession of by defendant, and he holds
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from the lane or way referred or to the western limit of Ne.
27. The plaintifis seek to recover their proper breadth, snd
there sppears to be land enough in the lot to give to all
what they are entitled to. The defendant, who purchased
acoording to the division of the lot and the plan of it made
by McDougall, resists the plaintiffs’ right to recover on the
ground that, whether they have their complement of land
or not between the lane or way staked and laid out at what
was considered the centre of the lot and the present eastern
limit, the plaintiffa cannot legally claim the land composing
the lane or way, or any land beyond it. The premises were
all transferred to the defendant under the direction of the
Court of Chancery, and he was a trustes for such parts as
were not included in his own purchase. As such truatee he
conveyed to Adam Wilson, Esq., the block or parcel of land
known as No. 12 in the sub-division, north of the Daveaport
:road and adjoining the eastern limit as it then stood, the
stakes and boundaries being marked on the ground. The
deed bears date the 15th day of October, 1846, and describes
the premises as commencing at a stake now planted at the
easterly side of the said Lot No. 27, where Lot No. 26 in
the said 2nd concession and the public road running in front
of the said parcel No. 12 on the north side of the said road
meet; thence northerly along the easteriy limit of the said
No. 27, in a course north sixteen degrees west eleven chains
and sixty-nine links to a siake: then in a course south
seventy-four degrees west nine chains and fifty links ¢o the
way running through the centre of tbe said lot ; then south-
erly along the westerly (should be easterly) side of the same
way, in a course parallel to the easterly eide of the said lot,
twelve chains sixty-four links, to the public road aforesaid
running in front of the said parcel No. 12 ; then along the
north side of the said public road to the place of beginning.
And by the same deed a right of way is conveyed to Mr
Wilson in, over, and upon that certain part of the aaid Lot
No. 27 running from the front of the said lot in the 2nd
conceasion to the rear thereof, being in width, eighty-three
links, and which way s already staked and laid out for
the benefit of the occupiers of the said lot.
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By the deed to the defendant the way is granted and
conveyed to the defendant, and it is therein utated that it
had then been staked out and divided; and a right of way
is expressly reserved to the owners and occupiers for the
time being of any parcel or tract of land, part of the said
lot No. 27. For the convenience of all parties who might
purchase any portion of No. 27, the way through the aup-
posed centre of the lot was established ; and by the reser-
vation in the deed to the defendant all are entitled to enjoy
it. That way was staked out and marked on the ground,
and all purchasers could see the particular ground upon
which they had & right to pass and repass to their own
premises. Their right to use that way cannot now be
affected by any alteration in the boundaries of the whole
lot. Their way must still reinain where originally staked
out, though it now appears that it is not, as it was intended,
in the centre of the lot, and that the description of it as in
the centre of the lot is a mis-description in the deed. If
the plaintiffs were entitied to recover in this action, the
. right of way which all purchasers stipulated for would be
taken from them, and they would have to take another
piece of ground in lieu of it, one chain and thirty-nine links
furtber west. The parties having acquired a right to the
particular piece of ground marked by metes and bounds,
eannot now be deprived of that right; and, however hard it
may be on the plaintiffs to be deprived of a considerable
portion of the land purchased by them, especially when the
langd is actually contained in the lot, I do not think they
can obtain relief in this action. The defendant has more
than his fair complement of land under his purchase; but I
oannot see he has any belonging in strictness to the plain-
tiff My opinion-therefore is, that the defendant is entitied
to judgment.

SuLLrvaN, J., concurred.

Judgment for defendant.

Nort.—On Wedaesda ead's 8th December, 1852, Mr. ##/i/som applied for.a new
tﬁll. suggesting that prior to those in evidence, might affect the ques«
tion of boundaries. On the followu:g day Mr., Guwymns, for Mr., McKenzie,
mewed the application ; and Mr. H#ilew asked s nonsuit.—The court ex-
mefvu ready to adopt sny course by consent; but otherwise
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did not see that the request could be granted. Mr. Guymme that the
defeodant was sstopped from denying that the tract was by a lane
in the middle of the ot No. 27; and, as was understood, asid that if the
present stakes were not on the trie lines—in other words, if the
ceatre of the 83 links as thereby indicated, is not the true centre line of
lot No.. 27-~they were to be disregarded ; and that a lane in the centre
wherever that might be, is called for by the deed and plan, and could not be
cootradicted or controiled by any expression therein, or by the stakes
viously planted, if incorrectly piaced, because the defendant is esto or
precluded from setting up any lane not in the centre, whether previously
staked out or not. e Chief Justice remarked that if he understood him
correctly, he did not sccede to such a view of the case, but thought the lane
a3 sdready laid oat {which must be assumed and then supposed to be central),
was intended to, and must govern and control. He did not thick the defen-
dant was estopped any further than the plainiifis were estopped, and that both
were esxoppqr from setting uwy other lane in any other part of the lot No,
27 different from that ‘which been staked out, and which was specifieaily
called for and referred 1o in the deed.—He alto observed that he was not
disposed to think the plaintiffs concluded by the result of this cjectment under
the late act, 13 & 14 Vic., ch. 114, sec, &, any eore than under the oid prac.
tice ; and thar, if at all evears, the plaintifis cannot bring another action—
they might appeal the present one to the Court of Appeal. He said that all
the facts material to the question were fuily stated ; and that he did not see
that any deeds between other ies as former bolders of it No. 27, couid
affact, control, or govern the from the defendant to Mr, Wilson, so far
as respects the question of the coatract thereby conveyed being bound on the
west by the way, which at the time of the execution thereol had been already
1aid out for the benefit of the occupiers of the said lot.
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Ovexs v, Davipsox.
Survey—Boundary line coramissionsrs— Validity of work dome 3y evbordingte.

Hild, that & line run by o subordinate and adopted by the principal (sur.
veyor) is the work of the laiter, and must be treated as such.

2. That it ie by the work as executed oo the grounid, and not as projected
hefore execution, or reprasented on a plan afterwards, thas the bonudaries
are to be determined.

The plaintiff complained of a trespass to the east half of No.
3, 2nd concession north of Black river, township of Marys-
burgh. The defendant pleaded not guilty, and that the close
in whick, &c., was not the plaintiff 's, contending that it wasa
part of gore A. 1n the said townahip.

At the trial a verdict was rendered for the plsintiff, sabject
to the opinion of the court on the whole evidence.

The plaintiff relied upon a survey recently made by
provincial land surveyor John Emerson, under the following
circumstances :

On the Tth of May, 1857, certain inhabitants of the town-
ship of Marysburgh, being owners or occupiers of land in tho
2nd concession, and nearly all who were aflected by this
line, petitioned the municipal coancil of the township, repre-
senting that there was more or less uncertainty or doubs
about the limits between the rear of that concession and gore
A. That about 1839 an application was made to the bound-
ary line commissioners to establish the limits, &ec., of the
esid concession, which in that year was pretended to Lave
been done aceording to law, but which was informal and
defective, on account of the surveyor employed not actuslly
placing & monument at the north-easterly ungle of the said
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concession, 88 they (the boundary line commissioners) sup-
posed from his report he had done, and prayed the council
to apply to the government to have the same so far surveyed
8s that atone monuments might be placed at the several
governing points of the said concession, by competent
suthority, especially on the rear of the said concession.

Upon this petition the municipal council, on the 13th of
June, 1857, resolved that there be a survey made in the 2nd
concession, north of Black river, in the townsbip of Marys-
burgh.

On the 8th of October, 1857, the Commissioner of Crown
lands wrote to Emerson, stating that the Governor-General,
on the application of the municipality of Marysburgh, had
ordered the above mentioned survey to be made in accord-
ance with the statute 12 Vic., ch. 35, and instructing him to
perform it. Copies of the plans, field-notes, and other docu-
ments baving reference to this boundary line were forwarded
to him for his information and guidance. He was directed
to make diligent search for, and also to adhere to, the lines
drawn and posts as planted in the original survey, or legally
established by the boundary commissioners, and on complet-
ing his operations in the field, to prepare plans shewing the
positions of the permanent monuments he shounld place. The
residue of his instructions was not material to the point in
dispute.

On the 26th of February, 1859, Emeraon made his report,
in which he atated that he made an examination of the sur-
vey Mr. Elmore had made under the authority of the bound-
ary line commissioners, and found that Elmore had planted
some monuments on the froat and rear ends of the line
between lots 12 and 13, in the 2nd concession, thus eatablish-
ing a governing boundary line for the side lines of alt the
lota in that concession ; that Elmore planted a stone monu-
ment in front of said concession, at the south-east angle of
Yot No.1. That heconsidered these threc monuments, whieh
were planted by Eimore bimself, under the authority of the
boundary line commissioners, and before he made his return
of the survey to thom, to be unalterable, and he was governed
by them in his sarvey of the concession line in rear of the
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2nd concession. He then stated that Mr. J. O. Conger, who
in 1889 was aa apprentice of Elmore’s, averred, that be ran
the concezsion line in rear of the concession for Elmore,
commencing at a post at the north-east angle of No. 12, and
not at the stone monument previously planted by Elmore at
the north end of the line between Nos. 12 and 18, and ran
the line easterly till it intersected the rear of the 20d con-
cession south of the Bay of Quinte, and planted a post; that
no stone monument was plonted on his (Conger's) line until
July, 1855, when he plunted one at the rear of the 2nd conces-
sion, between lots 2 & 8 ; that the same stone monument was
removed to another place, snd that on the 25th of August,
1856, he (Conger) and Elmore planted a stone monument in
the same place that he would have planted it, if he had done
it at the time the survey was completed. The report further
stated that Elmore, finding that Conger did not commence
to run this line at the stone monument planted by him, but
at a post in the rear of the side line between lots Nes. 11 &
12, in 1854 or 1855, ron another concession line, commenc-
ing at that stone monument, essterly till it intersected the
sllowance for road in rear of the 2nd concession south of the
Bay of Quinte, and planted a stone monument st the end of
that line, which differed from the line run by Conger, and
neither line was correct, because “not parallel to the con-
cession line in front of said conceasion.”” That the stone
monument represented on Elmore’s plan as having been
planted on the rear or north end of the line on the east side
of No. 1, 2ud concession, was not planted by Elmore or
Conger, from which he (Emerson) concluded that Conger's
line, which he ran from the rear of the 2nd concession, was
not the line eatablished by the commisaioners, not baving
been completed et the time the commissioners gave their
decision, no monyment having been planted for many years
afterwards. That he (Emerson) considered any survey made
by Elmoare or Conger after the boundary line commissioners
had given their decision, and after their plans had been
received, would not be established by the commissioner’s
authority. That Conger's line not being parallel to the con-
cession line in front, if not established by the authority of
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the commissioners, ia not the correct boundary between the
2nd concession and the gore; snd Elmore's line is equally
objectionable, not having been run uzatil 1854 or 1855, sad
not being patallel to the front of the 2ad concession. The
report then stated that Emerson ran a straight line from the
stone monument in front to that in rear, between Nos. 12 &
18, and chained its length, 106 chains 30 links, exclusive of
road sllowsnces. He then ascertasined the angle which
s eiraight line run from the stone monument in front
of the line between lots Nos., 12 & 13, to the stone
monument st the south-east angle of lot No. 1, would
make with the line betwsen lots 12 & 13, he proceeded
to the stone monument in resr of that line, and laid off the
oconcession line for the resr of the 2nd concession truly
perallel to the concession line in front, and produced the
line easterly until it intersected the line on the south
aide of the sllowance for road in the rear of the second
. qoneession, south of the Bay of Quinid, sud planted a
stone monument at the east end of that line, and chained
its length 190 chaine 43 links, and then ran the side line
on the east of No. 1, commencing at the stone monument
st the south-east angle of that lot, parailel to the governing
line between lots 12 & 138, and planted a stone monument at
the end of that line at the north-esst angle of No. 1, and
chained its length, T2 chaine 26 links, exclusive of road
allowances, and thus succeeded in completing the boundaries
of said concession. With this report he sent a plan of his
survey.

Ou the 12th of March, 1859, the Commissioner of Crown
lands wrote that Emerson’s returns of surveys having been
examined and found correct, he enclosed copies thereof to the
munioipality of Msrysburgh, with the cortificate and order
for payiog him. i

The report of the boundary line commissioners referred to,

_ in the foregoing report, and dated the 31st of Oatober, 183Y,

set forth an application by the inhabitanta of the second

concession north of Black rivor in Marysburgh, requiring

them to establish and determine a governing line for the

gide lines of lota therein, and to estsllish a line in rear of
89 VOL. X.
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said concession, and that they having heard the evidence
adduced, and duly considered the ssme, did adjudge and
decree, 1st, that the line between lots 12 & 18 in the said
concesssion ‘‘as at present surveyed, and stone monuments
erected thereon,” shall be a goveraing boundary, &c. Second-
ly, we do order that the line run from the astone monu-
ment planted in rear of lot No. 2, in the ssid concession, shall
be taken and considered as the true and correct line in rear
of that part of the said second concession.

A copy of Emerson’s plan, and of the plan of Elmore's
survey, approved by the boundary line commissioners were
filed.

Emerson swore that at his survey, the plaintiff and defen-
dant, and several owners of lands both in this 2nd conces-
sion north of Black river, and the gore, were present. They
did not desire bim to take any evidence but Conger’s, and
he (Emerson) proceeded to run the linesaccording to Conger’s
information. He did not put Conger upon osth, as he wass
provincial land surveyor He directed Conger to counfine his
evidence.to what he and Elmore had done upon the survey
for the boundary line commisgioners before Elmore had made
hig return to them. He found monuments planted at that
survey, three as detailed in his report. Conger stated that
these were the only monuments thst Elmore had planted
before he made his return, and Emerson planted two others,
as shewn on his plan, one at the north-east angle of lot No.
1, and the other at the north limit of lot No. 3. He ran
from the stone monument planted by Elmore at the north-
west angle of No. 12, a line parallel to the front of - the 2nd
concession, uatil it intersected the asllowance for road on the
south side of the 2nd concession south of the Bay of Quinta.
He also ran aline from the monument at the south-cast angle
of No. 1, parallel with the side line between lots 12 & 18,
until it intersocted the road allowance last mentioned, and
there planted a monument. He stated that he followed his
instructions strictly, and that his survey corresponded
with Mr. Elmore’s as far as he (Eimore) performed his
work ; that his (Emerson’s) survey supplied what Elmore
loft incomplete. He produced a tracing furnished to him
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from the Crown lands office of the boundary line commis-
sioners’ plan of survey, and said that his plan adopted
precisely the line shewn on this tracing, in front of the 2nd
concession, between the monuments at the south-west angle
of No. 12, and the south-east angle of No. 1. The trespass
was proved, if Emerson’s north line is the true line.

A nonsuit was moved for, 1at, because the statute ueder
which Emerson was directed to act, does not apply to dis-
putes between concessions and gores, but between concessions
only. '

2. That the petition to the municipal council was not proved
to bave been signed by the parties whose namecs appeared
to it.

8. That it was not sufficiently shewn that the application for
the survey proceeded from the municipal council; the act 18
Vic., ch. 88, sec. 8, does not authorise the municipal council
of the township to petition for the survey.

4. That the survey by Emecrson was not according to law,
as he took Conger’s statement without putting him on
oath.

The objections were overruled, in order to reserve the
whole legal question for the court.

On the defence, Conger awore that he hod run the line
in dispute, i.c., the line marking the rear of the 2nd conces-
sion north of Black river, in 1839, He started from a point
one chain: north of a monument planted at the north-west
angle of the gore. Elmore directed him to measure 105
chains 27 links on the line between Nos. 5 & 6, in the 2nd
concession, starting from the front of the concession, and to
draw o line from the first mentioned starting point, through
the point formed by measuring 103 chains 27 links to the
allowance for road south of the 2nd concession south of the

" Bay of Quintd. He did so, and at the point where his line
intersected this allowance for road, he planted a square
wooden stake not marked in any way. This line he stated
was nearly parallel to the front of the concession, from ita
starting point to the line between Nos. § &£ 6. There would
be a difference of 1 chain 9 links between those two points
from the parallel, that is south of a parallel line, continuing



808 COMMOXN PLEAS, EASTER TERM, 28 VIC.

to the east, his line approached the front line 1 chain 59
links nearer than a parallel line would have been. He was
st that time an appreatice of Elmore. He understood
Elmore intended the line should have been parallel. Sub-
sequently there was a monument planted by Elmore at the
point where he had placed the wooden stake. This was done
in 1856. He explained Elmore's reason, which has no bear-
ing on this case; but he atated positively this monument was
planted in the place where he had put the stake. On cross-
exsmination hesaid that Elmore instructed him to commence
running the line at the stone monument between Nos. 12 &
13. When they planted the stone monumeat in 1856 they
did not find the old stake planted in 1339 ; they ascertained
the point by the: blaze of his old line, and messuring the
width of the road in froat of the 2nd concession south of the
Bay of Quinta.

Peterson, also a surveyor, swore that Conger had on dif-
ferent occasions pointed out to him the old line between the
gore and the 2nd concessions, confirmed, as he said, by the
boundary line commissioners.

It wasalso proved that in 1845 Elmore recognised Conger's
line as the one between the gore and the 2nd concession.

Conger also stated that he proposed to Elmore in 1889 to
go and plant a stone monument where the wooden stake was
pisced, Elmore said he had employed a farmer in the neigh-
bourhood, one Minkes, and had paid him to do it, and he was,
as Conger believed, satisfied that Minkes had planted this
monument when ho, Elmore, made his return to the boundary
line commigsioners. Elmore’s plan, as returned, shewed the
lines in front and rear of the 2nd concession to be parallel.

C. 8. Patterson, for plaintiff. Surveyor of boundary com-
missioners in 1889 returned that he had planted monuments,
which in fact he did not. He planted three, he returned
that he planted four, which was not the case. 18.Vie,, ch.
§8, sec. 8.

Richard's, Q. C. The line run by Conger, under Elmore’s
direction, is visible on the ground. The statute gives no
authority to the government to override any line which is
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traceable, and declared by law to be finsl or unalterable.
Raile v. Cronson, § U, C. C. P. 9; Reg. v. Rose, 12 U. C.
Q. B. 087,

Drarsg, C. J.—This plan retarned by Elmore is marked
by him 28 the * Plan of that part of the 2nd con., north of
Black river, in the township of Marysburgh, shewing the
manner in which it has been surveyed, and also the places
at which the stone monuments have been erected upon it."
It shews the three monuments mentioned by Emerson, one
where the line on the rear of the 2nd con., north of Black
river, intersects the road south of the 2nd con., eouth of the
bay of Quint, and another at the north-east angle of No. 1.
On the face of the plan is the following certificate: “ Wedo
hereby certify that we have estoblished a governing line for
the side-lines in the 2nd con., north of Black river, Marys-
burgh, and established a line in rear of the ssid concession -
agreeable to this plan.” Signed, &e.

Now the only line in rear of the said con., which had been
run under Elmore’s direction, was that ran by Conger, and
the question is whether that line is, under the circumstances,
established by the boundary commissioners.

On the part of the plaintiff, it is argued that it is not so
established. The following appear to be the principal rea-
sons :

-1st. That Elmore did not run this line himself, and that
Conger's running it by his direction, but in his absence, did
not make it a part of Elmore’s survey under the authority of
the B. L. Commissioners.

2nd. That Elmore’s intention was that the line should be
run parallel to the line in front of the concession ; that Con-
ger did not run it in accordance with that intention, and
therefore it was not run under Eimore’s authority.

8rd. That Elmore's plan led the commissioners to suppose
the front and rcar of the 2nd con. were parallel lines, and
that the boundary line commissioners intended to establish
such & rear line as the plan shewed, and not such a line as
Conger ran.

4th, That no stone monument at the east end of the line,
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in rear, where it intersects the other concession road, was in
Jact planted, as Elmore’s note on his plan represents, where-
fore such a monument could not be confirmed, for it did not
exist.

6th. That though Elmore returned his plan, shewing his
survey complete, he bad not in fact completed it, and there-
fore the decision of the boundsry line commissioners can esta-
blish no more than what he had then done.

As to the first of these reasons, I bave no doubt if Elmore
did in fact employ and direct Conger, his appreatice, to run
the line in question, and adopted the line when run by Con-
ger, a8 his own work, and so reported it, and returned it on
his plan, it must be treated as his work, and if approved snd
confirmed by the commissioners, is as much binding as if he
bad actualiy run it himself. No other line but this was run,
and there certainly was evidence emough to show Elmore’s
direction and subsequent adoption of it, and when he returned
the plan of the whole work as complete, he in effect returned
this line as & part of his survey.

Coming to this conclusion, I can give no greater .effect to
the fact that the line was meant to be parallel to the
front of the concession, but was not in truth so parallel, than
if Elmore had himself run the line just as it is. In such
event the ssme rule must, I apprehend, govern us, as if it
were the case of an original survey. It is by the work as
executed on the ground, not as projected before execution or
represented on the plan afterwards, that the actual bouada-
rieg are determined, and therefore I do not think this reason
can prevail. I am of course assuming that the surveyor in
his work and plans has not been acting mald fide, what effect
that might have we are not now called upon to consider.

The same answer must, in my opinion, prevail, as regards
the intention or belief of the boundary line commissjoners in
confirming the plan and'survey as represented by it. Expe-
_rience in courts of law affords ample proof that the surveys
on the ground, and the plans of them reccived snd scted
upon in the Crown land office, differ to a much greater cxtent
than in this instance.

I do not fecl that there is any thing in the fourth reason,
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though the Municipal Couneil in their petition, and Mr. Em-
erson in making bhis survey and giving his evidence, relied
upon it, inesmuckh as he evidently drew s difference between
what Mr. Elmoro had done, snd what is represented on his
plan, for he adopts and follows the three stone monuments
which Elmore himself planted, and rejects the line run by
Conger under Elmore’s direction, and the terminus of that
line, because no stone monument was planted there for many
years. The certificato of the commissioners makes no direct
reference to any of the monuments, but it states in express
terms that they had * established a line in rear of the said
concession agreeable to this plan,” which, as I thick, estab-
lished the line ran by Conger by the direction of Elmore.

Whether Elmore completed his survey, is of course a ques-
tion of fact. If I am right in my conclusion that the line
run by Conger is a part of Elmore’s survey, then it was com-
pleted, and as I have adopted this conclusion this resson fails
also, which in effect displaces Mr. Emerson’'s survey as one
whick completed what Elmore had left undone.

It follows, in my opinion, that the boundary line commis-
sioners in 1839, decided the question which the plaintiff
raiges in this action, and that their decision is final. Itis
the evident intention.of the government, in accordance with
the la‘\'r, to maintain this decision, or if there were no
traces, by which the boundaries 50 established could be ascer-
tained, to fall back upon the original survey. Emerson was
accordingly directed to adhere to the lines drawn and the
posts a8 planted in the original survey, or legally cstablidhed
by the boundary line commissioners. Mr. Emerson has, I
fesr, been led into & mistake by the langunge of the petition
of the Municipal Council, and by the use of the word
“legally.” He has rejected Conger's line, the only one of
which there was proof and which Eimore adopted and re-
turned, because he has sssumed it was not legal, insamuch as
Elmore was not present when it was run; that it was not
legally established, ond thar it is incorrect in his opinion,
because it is not truly parallel with the front line of the con-
cession. There is nothing to show that tho line run at the
original survey waa thus parallel on tho ground, and if there
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be neither trace sor monument of the original survey, there
is nothing to show that if the statutory directions applicable
to such a case were followed, Emerson's line on which the
plaintiff relies, would be right. No doubt, theoretically, the
front and rear lines of a concession should be parallel, but
in practice every one knows the contrary is often the case:

I think it our duty to lean against overturning lines and
boundaries, which have been pronounced upon as established
for many years, and spparently acquiesced in, unless upon
the clesrest grauuds, and in my opinion the evidence is
suply sufficient to sustain the decision of the boundary line
commissioners.

The postea should be delivered to the defendant.

Per cur.~—Postea to defendant.



MARRS V. DAVIDBON. 611

Manrs v. Davinsoy.

Sursey—C. 8. U. C. ch, 98, sec. 28— Daublesfront toncersions—Daucription
of landw=Trespass—Leave und licente.

The 12 Vie. cb. 35 see. 37 (Consol. Stat. U. C. ch. 98, aee. 28) which pre.
scribes the ruls fur drawing the side lines in Jouble-franted concassicus,
applies to townsitiLs theretofore surveyed. '

Beld, —following Wurnock v, Cowan, 13 U. C. BR. 267, aud Holmes v.
MoEechin, 28 U. C. B, 62, 821~tbat the lands baricg been described
in half lots is made by that section part of the defiuition of & township
with doable front eoncessions,

Zdld, alao, that the rulw presoribed applies 1o all lands in such eoncensions,

-.Bot to the grants of haif lots only, aad that it is brought into application
by the graoting of any half lots.

Somlls, howevar, thut the section is on both points opsa ta doubts, whish
it is desirable 10 remove by Legislation.

Where land was described as comoiencing at a pest planted foor chains
and fifty links froms tbe nortb-east sugle of & lot—/leld, that the post
(tue existence nnd povition of Which were satisfactorily astablished) was
the point of eomuiencement, though its distance frorm the trae norih-sass
sngle was inaccurately given.

The declaration charged the trespasses, breeking down feaces, &c., as com-
mitted on divers days and times. Defendaut pleaded lsave and licenss,
which the pluintif traversed. It appeared tliat pert of the fence wae
removed under a license, and the remainder after it had beea revoked,
the interval from the firat to the last removal being tvo or three yoars,

Hdld, that the pluintiff was entitled 10 succeed, though it would have besn
otherwise if the declaration Lad only charged the trespusses as commitied
on the same day, for thesdefendant could thea hare applied the license
to the only trespasa charged.

Trespass to part of lot No. 9, in the third concession of
Emily, commencing where s post was planted by or on behalf
of B., in or before 1848, at the distance of four chains snd
fifty links from s point which was then known as the north-

&1 VOL. XXVI.
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esst angle of ssid lot No. 9; then south 74° west 4 ch.
50 1. ; then south 16° east to the centre of said lot; then
porth 74° east, 4 eh. 50 1. ; then north 16° west to the
place of beginning—breaking down fences, &ec.

Plsas,—1. Not guilty. 2. Leave and license. 8. Land
not the plaintiff 's.

The trial took place at Lindsay, in November, 1866,
before Morrison, J.

The case, sfter taking all the evidence snd some legal
objections, went off thus: It was agreed there should be s
verdict for the plaintif and Is. damsges, with leave to
defendant 'to move for a nonsuit or a verdict to be entered
for the defendant. The points for the plaintiff were that
the concession was s single fronted one, and so the north-
east angle 28 formerly understood was right; but: that,
whether the angle was there or was one chain further east,
which it would be if the concession was s double-fronted
one, that the plaintiff starts from the post mentioned by
Mr. -Boulton in his deed, and was therefore entitled to
succeed. The defendant contended to the contrary, and
also ipsisted that his ples of license was proven. The
Court was to draw inferences of fact, and the plaintiff
had leave to apply to reply or to new assign, if the Court
should think the plea of leave, &c., proved, but that on
the evidence s sufficient answer was made out.

In Michaelmas term, 1866, Hector Cameron obtained a
rule calling upon the plaintiff to shew cause why a nonsuit
or a verdict for defendant should not be entered, pursaant to
leave reserved, on the ground that the concession in question
is a double-fronted concession, and the evidence shews that
acpording to the true survey the land in question does not
belong to the plaintiff; also, that the starting point of the
description of the plaintifi's land must bo at the distance of
four chains and fifty links from the true north-east corner of
the lot; and also that the ples of leave and licenso was
established by the evidence.

In Hilary Term, C. S, Patterson shewed cause.
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The facts of the case, with the authorities and argumenta,
are sufficiently stated in the judgment.

Dearer, C. J., delivered the judgment of the Court.

On the 5th of August, 1840, the Crown grauted to the
Hon. G. 8. Boulton the north half of lot &, in the third
concession of Emily, and on the 8rd of November, 1848,
he conveyed to one Mitchell fifteen acres, parcel of this
balf lot, by a description, ¢ commencing at a post planted
four chains and fifty linka from the north-east angle of
the said lot,” No. 9. Before making a conveyance of any
part of this half lot, Rir. Boulton employed & surveyor to
merk the boundaries of the subdivision he was making, as
he had sold a piece of land the description of which com-
menced at the rorth-east-angle of this lot, to the Rev. Mr.
Shaw, by deed dated the 20:h of February, 1844, and had
given a strip of the same width ‘as Shaw's for the church,
and reaching to the southern limit of the half lot; and Mr.
Boulton gave evidence that, among other posts, there was
one planted to mark the nortb-easc limit of the piece con-
veyed to Mitchell.

For some months after the conveyance to Mitchell, there
was no statutory regulation as to concessions having double-
fronts, and until the passing of the 12 Vic. ch. 35 (30th
May, 1849) the posts which had been planted to mark the
front angles of lots were by law unalterable boundaries, and
the side lines were to be run from those posts. The side
line between this lot and the adjoining, No. 10, appears (the
evidence is not direct) to have been run accordingly, and the
north-east angle to have been thus ascertsined. But the
thirty-seventh section of this Act declared that in those
townships in which the concessions had beon surveyed with
double-fronts, and tbe lands had been described in half lots,
the side lines should be drawn from the posts at both ends -
to the centre of the concession, and each end of the conces-
sion shall be and is declared to be the front of its respective
half of such concession, and that a straight line adjoining
the extremities of the side linea of any half lot in such con-
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cession, drawn as aforesaid, shall be the true boundary of
that end of the half lot which bas not been bounded in the
original survey.

The principal question in dispute was whether this was »
concession with double-fronts.

For thé plaintiff it was insisted that the Statute, 12 Vie.
ch. 85, (Consol. Stat. U. C. ch. 93) could not have an ez post
Jacto operation, and that at the date of the deed to Mitchell
the north-east angle of the lot could only be ascertained by
running a line on the proper course from the front of the
concession : that this appeared to have been done, and that
the Statute could not make that erroneous which had been
in accordance with existing law. It was ulso insisted that a
township with double-front concessions must, according to
the Statute, have the posts on bath sides of the allowances
for roads between concessions, and that the lands therein
ehould have been described in half lots.

We bave no doubt that the Statute did apply to townships
theretofore surveyed, even though according to its precise
letter there would be ground for questioning its application
to townships to be thereafter surveyed. And there was
abundant proof that this township was, so far as the planting
posts on both sides of the concession roads went, one that came
within the literal meaning of the Statute. We have felt more
difficulty on the other question, as to the lands being
described in half lots.

This expression has been assumed to be part of the defini-
tion of o township with double-frunt concessions. In ¥ar-
nock v. Cowan (18 U. C, R. 257) which was decided by the
late Mr. Justice Burns and myself, it was so treated, as also
in the judgment of this Court in Zolmes v. McKechin (28
U. C. R. 62, 821). Nevertheless, thougl perhups not open
to question inthis Court, it may be doubted whether this
olause of the Statute should not be reud thus: * In those
townships in Upper Canuda in which the concessions have
been surveyed -with double-fronts (thut is, with posts or
monuments planted on both sides of the allowances for roads
between the concessions) and the lands in which townships
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have been described in half lots, the division or side lines
shall be drawn,” &c—treating the words which are placed
in a parenthesis as containing the whole definition of conces-
sions with double-fronts. The words ‘“and the lands have
been described in half lota’ would point out in what cases
the side lines are to be run from the front and rear of the
concessions to the centre, namely, whenever a half lot is
granted, and, the rule, though the Statute does not say so,
would apply equally to a quarter lot.

In the twenty-sixth section of the Consolidated Act, it is
provided that the front of each concession of Upper Cenads
where only & single row of posts has been planted on the
concession lines, and the lands have been deseribed in whole
lots, shall be that end or boundary of the concession which
is nearest to the boundary of the township from which the
concessions are numbered. We have here the same phrase
“the lands Lave been described.” In this section twenty-
six both descriptions, that of a single row of posts having
been planted and the grant of the lands in whole lots, are
combined, for the determiving in what cases the front of the
concession is to be governed by therule given. Why should
s different method obtain as to construing the other section ?

‘We think, though not without some hesitation, that the right
construction was adopted in the former cases.

No uniform system of granting lands in this township of
Enmily, which would show how the survey was treated in
reference to the division into half lots, seems to have been
followed in the public offices. I'rom the evidence it appears
that in 1823 the north-east quarter of No. 10, 3rd conces.
sion, was granted, and the description commences in the
centre of the concession. In 1824 there were grants of the
north-west quarter of No. 20, in the 8rd concession, and of
the north-west quarter of No. 7, in the 1st concession, and
of tho north-ezst quarter of No. 6, in the Srd concession,
and of the north-cast quarter of No. 6, in the 5th concession.
All these descriptions commence in the centre of the conces-
sion. In 1825, No. 6 in the Tth concession was granted
as & whole lot. The description bogins in front of the
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conceasion, at tho south-west angle of the lot, (the lots number
from west to east) and runs thence to the rear of the conces-
sion, not referring to any post; and in the same year the
aorth balf of No. 18, 2nd concession, was granted, and the
description commenced in the centre of the concession. In
1884, the weat half of No. 3, in the Sth concession, was
granted, though, according to the double-front coucession
principle, the lots were divided into north and south balves.
In none of the foregoing grants is there sny reference to
the posts planted on the north of the respective concessions,
and ip 1836, & grant was made of the west half of No. 2,
8rd concession, without any description at all.

We do not think it possible to construe this section (28 of
the Consol. Stat.).as prescribing a role which is not to apply
to all the lands which lie in conceasions which have been
posted on each side o8 the section describes. The rule can-
not, we thiok, be limited to the grants of holf lota. The
inconsistency and inconvenience that would arise from that
construction, and as s consequence holding that where a
whole lot is granted tlie side line can be run from the post
st the front angle, without regard to the system of survey
~or to the post planted in rear, can be readily illustrated by
sssuming No. 9, to be granted, and described ass whole lot,
and the north halves of No. 8 and 10 to be separately granted.
In nine cases out of ten, probably in a larger proportion, s
line run from the front sngle paraliel to the governing side
line, to the rear of the conceasion, will not strike the post
planted in rear, In the present case the difference is about
one chain, the post in rear being so much further esst than
the termination of the line run from the front angle. But
the aide lines of -the north halves must begin at the poats
planted in the rear of the concession, and go paraliel to the
governing line to its centro, and the resuls will be that the
north balf of No. 10 will be s chain distant from the side
live of No. 9, which it ought to join, and & strip of lsnd s
chain wide-will be included in the patents for No. 9 and for
the north balf of No. 8. It is impossible that a construction
which will produce such results caa be the trus one, and we
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see no other way to avoid it but by holding that where the
concessions have double-fronts, this, and the express words
of the Statute, divide the lands into half lots; and when, as
in the present case, the concessions run nearly east and west,
the division is into nortb and south halves; and that the
granting of any north or south halves of lots brings the
section into application, even if it must not necessarily apply
from the nature of the survey and posts planted ; and that
any description in the patents at variance with the actual
survey and the statute must give way. ‘

I feel all the dificulty of so treating the language of the
Act, and have in my own mind combatted many arguments
that have suggested a different result; but at last we find it
the only solution of the matter which we can reasonably
adopt ; for if it be held that the words, ‘the lands shall
have been described in half lots,” mean that the grants
shall set forth the bounds, courses, &c., then this difficulty
presents itself, that the practice of issuing patents without
any such description commenced in the land granting de-
partment of Upper Canada several, perbaps fifteen, years
or more before the Statute 12 Vic. was passed, and bas been
more or less followed ever since. If these words mean that
the grants, though omitting to express the boundaries, should
describe the lands as such a half lot, or some aliquot or
other portion of such a half lot, ez. gr. as the east half of
the north half; or in" granting & whole lot should describe
it as consisting of the east and west halvea thereof, or the
north and south halves, according to the direction of the
double posted concession lines ;—then, a8 we see in this
case, as the case of Holmes v. McKechin shewed, and as
individual and general experience reminds us, no such rule
has been uniformly followed, and auch a construction would
almost render the statutory provision a dead latter. The
Legislature found it neceasary, by the 9th section of the 18 -
Vie. ch. 88 (Cona. Stat. U. C. ch. 93, sec. 29) to remove one
doubt a3 to the application of the law; perhaps s similar
course may be deemed advisable to remove the doubts to
which the words of the preceding section (23) have given rise,
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acts of trespass as committed at the same time. The evidence
shewed that part of the fence was moved two or three years
ago, and that defendant had used the land sinco. The resi-
due of the fonco was moved ouly in the spring of 1866, when
some ploughing was also done. On the carlier occasion, it
was proved that the plaintiff and defendunt staked out the line
the whole length to which the fence was to be removed. It
was also shewn that ono Dixon had purchased from Mr.
Boulton a strip of land a chain wide on the west sido of the
north half,of this No. 9, and had pat up a fence ou the sup-
posed east limit of this strip. blost probably the side-line
‘between Nos. 8 and 9 had been erroneously run from front
to rear, a8 had been the cuse between Nos. 9 and 10, and
Dizon's fence had been put up according to that line.
Afterwards he moved this fonce one chain further east,
thus taking part of the land which defendant now claims
under a conveyance made in 1849 by Mr. Boulfon of the
north half of No. 9, except about three acres conveyed to
the Reverend W. M. Shaw, suother parcel to the Church
Society, another parcel to William Mitchell, and also one
chsin on the west side of the said north half, being in fact
the strip conveyed to Dixon. The defendant seems to have
scquiesced in the removal of Dixon's fence, and to have
claimed a similar right as against the plaintiff. The plaintiff
admitted the correctness of the line which ran from the post
planted in rear of the third concession, and said that unless
defendant moved on to him he could not move on to the
pext lot east, i.c., the Church property; and then the staking
took place, the north part of the fence was moved, and the
defendant made use of the strip of land as his own, But in
the fall of 1865 the plaintiff forbid the defendant from
moving any more of the fence, and in tho following spring
he forbid defendant’s man from ploughing this strip, after
which the residue of the fence was moved and some plough-
ing done. At or about the time when tho first moving the
fence took place there was a negotiation between tho vestry
of the Church and the plaintiff. According to the true line,
it was found that a part of the parsonage-house was to the



MARRS V. DAVIDSON, 651

west of their lot as it was described, and to remedy this it
was proposed that the plaintiff should convey a quarter of
an acre to them where the house infringed, and in consi-
deration that they should give him an acre and a half of
the rear part of their land, and ‘a surveyor was instructed
to mark it out, and then the plaintiff was to move the
residue of his fence one chain further east. This proposal
was not carried into effect, and the plaintiff's cast fence
has not been moved. Apparently it was after all this that
the plaintiff forbid the defendant, as already stated. The
defendant objected, that as only one trespass was charged
he had a right to apply the leave which he had received
from the plaintiff to ccver it; and tho plaintiff asked per-
mission to amend if necessary, and the case went off at Nisd
Prius as has been sct forth.

The plea of license is un admission of the plaintiff s right
to the land; and as the act of moving the fence wus to be
done upon that land, the license was revocable. DBut the
plaintiff has only put the giving the license in issue by
joining issue on the plez ; and there wus leave given in the
the first instance to the removal, and to the defendant’s
entry on the land as his own, for the plaictiff was a party
to the staking the line with that object.

The declaration as now amended charges the trespass to
have been committed on divers days and times, and on the
general replication, traversing it wholly, he is entitled to
guccecd, for the license was revoked before the last portion
of the fence was removed.

The plaintiff is, therefore, entitled to our judgment, and
the rule must be discharged. '

Rule discharged.
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McGreEGor v. CALCUTT.

Sursey of towns and villagu— Work upon ths ground—Plea—C. S, U. C.
ch. 93, a0c. 35,

Under the latter past of sec. 35 of ch. 33 C. 8. U. C., the work upon the
grouad in_the original survey of towns and rvillages, to designate or
define any lot, shews ita true and unalierable boundaries, and will
over-ride any plan of such lot.

TRESPASS, quare clausum freyit.

The lund in question was composed of lot No. one, west
of and adjoining Lake Street, and south of and adjoining
Robinson street, in the Village of Puterbiorough East, (now
Ashburnam) in the County of Peterburough, uccording to
the survey of Deputy Provincial Surveyor Driscoll.

Plea—-Not guilty.

Tlee cause wus tried ut the Spring Assizes of 1867, held
before J. Wilson, J., at Peterborough.

Pluintiff at the trisl put in his deed from one Mark
Burnham to him, dated 29th July, 1857. By this deed the
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land was described as follows: “Containing by admeasure-
ment three roods of lund, be the siume wore or less, being
composed of lot number one, west of and adjoining Lake
Street, and south of and adjoining Robinson Street,
according to the survey of Deputy Provinciul Surveyor
Driscoll.”

Several witnesses were called, who assisted Driscoll in
making the survey and in running the line Letween plain-
tifi’s and defendaut’s lot. They stated that they ran over
the bank and into the low ground, and assisted to put down
posts for plaintiff across the bottom of the lot in the bug,
and extending to the dry land north and south.

The plaintiff contended that defendant took off his lut
thirty feet on one zide and eight feet on the other.

The registered plan shewed no western boundary of the
lot.

The jury, by consent of parties, went and viewed the
premises.

It was contended for the defendant that Driscoll’s
plan shewed that the western boundary was three chains
from the street; thst the northern boundary shewed no
distance, but u strect stopping apparently at less than
three chains; and that the western boundary did not appear
to go west beyond the foot of the hill.

The defendant proved Ly Mr. Burnham that he owned
the land, and his father before him; that Birdsull made
the original plan und survey ; that the truces of the survey
had disappeared, and he directed Driscoll tu survey for him.

.In reply, plaintiff put in the deed from Zacehzeus Burnhun
to him, dated 23rd July, 1844, of town lot No. 2, west of
Lake Street and south of Robinsun Street, comnmencing at
the south-cust angle of the lot where u post had bLeen
planted, &e.

The defendant’s counsel objected to the reception of the
deed from Zucchzus Burnham, as evidence in reply. The
Judge, on being asked to construe the deed, stated hie should
hold thut the wap and survey on the ground must be cou-
gidered by the jury, and they would be asked under the
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evidence to say where the western boundary of plaintiff’s
Jand was. The defendunt’s counsel contended that the deed
should be construed by the map, which was conclusive
-evidence of the survey under the Statute, and not by the
work on the ground. The lesrned Judge thought the
work on the ground over-rode the wap.

The jury found a verdict for plaintitf, dumages S1.

In Easter Teénn last Hector Cumeron obtained a rule to
set sside the verdict, and for a new trial, on the ground,
amongst others, of misdirection on the part of the learned
Judge, in ruling that the length of the boundary and size of
the pluintiff’s lot were not conclusively determined by the
deed to him and the survey of Driscull, as shewn by the
registered plan; and in leaving it to the jury to determine
the questions at issue, on evidence of work done on the
ground, and in stating that such work over-rode the plun.

The rule was enlarged to Michaelmas Termn last, when

S.. Richards, Q. C., shewed cause: The verdict was
according to the right of the case, and ought not to be
disturbed. The Statute (C. $. U.C. ch. 93) ought to
receive the same interpretation, whether applied to town
or township lots.

Hector Cameron contre: The plan ought to govern,
for when made to register, then the real intent of the
owner of the land became known, and by it the lot
is only three chains deep. The language used in the
35th section of the Upper Cunads Surveyors’ Act differs
materially from thut employed in the section referring
to citiey, towns, &e., Iaid out by the Crown, in the 17th
scction, and also differs from that used in section 14,
relating to townships as well as cities and towns. When
referring to the surveys of Government lunds, the lines,
blocks, gores, commons, poats, (at the angles of lots) sur-
veyed and planted under the authority of the Executive
Government, are declated to be the true and unalterable
boundarics, &c, of the townships, blocks, lots, &e., respec-
tively. The words of the 17th section, as applicable to

8
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towns, shew that the posts to mark the lots shall be the
true and unslterable boundary of such lot, &c.

The 35th section speaks of all lines which have been run,
and the courses thereof given in the survey, and laid down
on the plan thereof. '

The plan in these surveys is of great importance, and on
it must be laid down the roads, streets, lots, &c., and the
width and length of all lots, the courses of the aide lines,
with such information as will shew the lots, concessions,
tracts or blocks of land of the township where the town or
villege is situated. Under 41st section a certified copy of
the map or plan is to be taken as evidence of the original
plan and survey of such town or village in all Courts in
Upper Canada

The description in plaintiff’s deed means lot No. 1,
according to Driscodl’s plan.

RicHARDS, C. J., delivered the judgment of the Court.

The 35th section of cap. 938, of Con. Stat. U. C,, in relation
to survey of lands owned by private persons into a town or
village plot, differs in some of its provisions from the 17th
section, where lands owned by the Crown are surveyed
into city, town or village lots; and this difference partly
arises from a wish to provide tbat private parties may
change their plans of survey and division of lots, &c., when
third parties have not acquired an interest in such lots and
plans; and the first part of the enacting clause of the sec-
tion directs that all allowances for roads, streets, or com-
mons, which have been surveyed in such towns and villages
and laid down in'the plan thereof, and upon which lots of
land, fronting on, or adjoining such ullowunces for roads,
streets or commois, have been or may be eold to purchasers,
shall be public highways, streets or commons. It further
provides that all lines, which may hyve been or may be
run, and the courses thercof given in the survey of such
towns'and villages and luid down in_the plans thereof, und
all posts or monuments, which have been or may be placed
or planted in the first survey of such towns and villages, to
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designate or define any such allowance for roads, streets,
lota or commgns, shall be the ¢rue and unalterable lines
and boundariea thereof respectively.

The 87th section of the Statuts permits the owner of
a village or town, or any original division thereof, to amend
or alter the first survey and plan of the town or village, or
original particular division thereof, provided no lots of any
land have been sold fronting on or adjoining any street
or commmon where such alteration is made.

Under the latter part of the 335th section it appears to
me that the posts or monuments planted in the first survey
of the town or village, to designate or define any lot, shall
be the true and unalterable boundaries of such lot. It
does not say, as shewn on the plan, or according to the
plan, but that the post planted to designate the boundary
ghall be the true and unalterable boundary. [ think,
therefore, that the learned Judge was right in telling the
Jjury if the post in dispute was plunted iu the survey us the
boundary of the western and of the northerly line of the
lot in question, that it would continue to be such boundary,
whether the plan shewed it to be so or not.

I do not mepn to say thut the owner of the lund might
not shew that this post was not finally planted as the
corner of the lot; that atter it had been planted he changed
his plan of survey and placed another post to define that
particular lot ; but I do not think the Judge could properly
tell the jury thut merely because the plan filed did not shew
the lot to extend back the distance thut would carry it to
the post, therefore it only extended the distance mentioned
in the plan.

The deed itself grants the lot to pluintiff uccording to
the survey of Provincial Surveyor Driscoll, not according
to the plan of such surveyor filed in the County Registry
Oflice, if that would make any difference.

I think, therefore, there was no misdirection on the
point suggested, as to construing the eifect of the deed.

Rule discharged.
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PALMER v. THORNBECK ET AL

Tovnahip of Searborouyh—24 Vie. ch, 64, 25 Vic, ch, 38—Effect of survey
whder—£roy’ of original monumenta—Stitute of Limitations.

Iu ejectment to try a question of boundary, the plainti’ claimed the north
half of lot 31.  Defendants liniited their defence 10 a piece described
by metes and bounds, giving notice thut they cluimed-it as part of iot
32. Held, that the Eluimiﬂ' wis not eutitlec{ to succeed on proviny his
title to Jut 31; but that it was for him, seeking to change the posses-
sion, to shew tiat the pivce iu dispuie was purt of that lot

In this case it appeared thut over twenty years ago a feace was mutuaily
erected by plaintif and defendants' father, who then occupied lot 32,
as a line feace alony the counie pf an old bluzed line, though for what
purpose such line had been run did not appeur. The fence continued
to be used as 8 line fence antil 1562-3, when, in consequence of the
survey mudo undar the 24 Vie, ch. 64, und 25 Vie. ch. 33, the plainui
claimed that the line wus incorrect, and he procured the surveyor, who
bad made the survey, to run the line.  [he surveyor divided equally the
space in the Llock cuntaining these iwu lots beiween the road monu-
ments planted suveral years previously by hinwself at the front angles of
the side road allowances; but there was no evidence to shew how he
sscertained the position of such side rouds iu ioaking 1hat survey, or of
any search fur tﬁe original monument. In 156356, after this new lie
had been run, the plaindff pulled down u piece of the old fence and
removed it to the new live, where it remained for two or three duya,
until put back Ly the defendunta 10 the origiusl line, where it hasso
remained ever since. ]

Held, that these statutes did not interfere with any original poats, if
existing : that the evidence was insutficieut 1o shew plaintiff"s right to
claim according to the statutable survey, und a new trial was graated.

Per Gwrxus, J.—=That the ons was on the pluiutif of proving the
original monumeut marking the froat anyle of the lot, or its lvss, and
that there was no satisfactory evidence of its position, befure the mode
a.gopzda‘ of dividing the space between the rosd monuments could be
adu

Per Hiaarry, C. J.~That on proof, which was waating here, of the
statutable directions having been obeyed iu layingz out such side lines
and planting the monuwents, then that pisintid would be entitied to the
atatatory division, and the onus of pruving on original monument,
marking the front angle of the lot. wus on the defendants,

Per GaLr, J.-=That under thoss statutes, the onus of proviag the exiat-
ence of original mouuments was cast upon the person usserting it.

Semble, that the plaintifs entry in 1863-6 was sufficient to atop the
running of the Siatule of Lisutations,

TH1S was an action of ejectment brought to recover a picce
of Jand deseribed in the plaintifi’s writ, as the north half
of lot 31 in concession B, in the township of Scarborough.

The defendants limited their defence to a piece which
they described by metes and bounds, commencing on the
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south side of the allowance for road between concession B.
and concession C. of the said township, where the line
fence, which at present and has herctofore formed the
boundary line between the north half of lot No. 81, and
the north half of lot No. 32, meets such limit of said con-
cession road allowance ; thence westerly along the south
limit of the said road allowance, cighteen feet, to a live run
by provincial land surveyor, Passmore, for the plaintiff in
the month of May, 18G3; thence southerly along such
surveyed line, 50 chains 50 links, more or less, to the
centre line of the block dividing the north half from the
south half ; thence easterly along such centre line 33 feet
to the fence Lefore mentioned, which has herctofore existed
and at present forus the division line between thie property
of the plaintiff and the property of the defendaut; thenee
northerly. along the centre line of the said fence, 30 chains
50 links, more or less, to the place of beginning, containing
two acres.

The defendants, with the notice limiting their defence
to the piece of land above described, served o notice under
the statute, that they claimed that the portion of land to
which théy had so limited their defence was not a part of
lot No. 31 as claitned by the plaintiff, but that it was part
of lot No. 32 in concession B. .of the township of Scarbo-
~ rough, of which they claimed to te seised ; and Lesides
denying the plaintiff’s title thereto, they clauimed also title
by twenty yems' possession in thewmselves, and those under
whom they claimed.

The cunse was tried before Morrison, J., without a jury,
at Torontw, at the Fall Assizes of 1876, when a verdict was
entered for defendant.

The facts, so far as material, are st out in the judgment.

In Michaeluas terw, November 22nd, 1876, J. K. Kerr,
Q. C,, obtained a rule nisi, under the Law Reform Act, to
set aside the verdict entered for the defendunts, and to
euter. a verdiet for the plaintiff

In the same tertn, December 4th, 1876, McMichael, Q.
C. shewued cause. There was no necessity for the defen~



PALMER V. THORNBECK ET AL. 298

dant to have gone into his defence, as the onus was on the
plaintiff to prove that the piece in questiun formed purt of
lot 31. However, the line drawn by the surveyor was nut
drawn in acogrdunce with the statute. See. 6 of 25 Vie.
«ch. 38, must be read in cunnection with see. 3 of 24 Vie.
ch. 04, and the mode pointed out in the tirst nawed Aect is
only to be adopted when the original monuments cannot be
found, or their position ascertained ; and there is ao evi-
dence here of any such search. The plaintiff’ is bound Ly
the Statute of Limitations. The entry in 1365 or 186G,
doessnot constitute such an entry as would cause the
statute, which had alrendy began to run, to cease running.

‘J. K. Kerr, Q. C, contra. The pluintiff on the were
production of title to lot 31 was entitled to recover, nud
it rested upon defendant to shew that the land in question
formed part of lot 32. The line run by Passmore is the
true line, and the plaintift' is entitled to all the kuud up to
that line. The old line was never looked upun by the
parties as the division line, but way only to exist until.
the true line was run. The Statute 253 Vie. ch. 38 see. 6,
even though it bu read with the previous Act 24 Vie ch.
64 sec. 3, in the alsence of proof of the existence of the
original monuments, peremptorily requires the line to be
run, as was done here, nnuely, by dividing equally the
space in the blocks, &e., even thuugh the plaintiff may
bave been in possession of the land as part of lot 32, or
according to the original monuments it might have formed
part of lot 32, and so granted by the letters patent. The
onus of proof of the existence of the original wonmmnents iy
upon the defendants. The defendants have acquired no
title under the Statute of Limitutions. The effect of see. &
25 Vie. ch. 38, is to vest the land in the plaintiff, notwith-
standing previous to its passing the defendants may have
‘been in posscusion for the statutory period ; or at all events
the statute would only commence to run from the passing
of the Act. Morcover, the plaintiff's entry in 18G5 or
1800 caused the statute to run only from that peried :
Qlaments v. Martin, 21 C. P. 512; Williwie v. McDonald,
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33 U. C. R. 423; O'Hearn v. Donelly, 13 C. P. 513;
Dennison v. Chew, 3 0. S. 161; Potter's Dwarris on
Statutes, 36, 117 ; Brisbin v. Farmer, 16 Minn. 215 ; Bui~
well v. Tullis, 12 Minn. 372; Cook v. Keudull, 13 Minn.
324; Holcombe v. Tracy, 2 Minn. 241; Sedgwick on
Statutes, 2nd ed., 613; Doe dene. Bennett v. Turner, 7 M.
& W. 226, 9 M. & W. 634, Doe dem. Shepherd v. Bayley,
10 U. C. R. 310.

February 5th, 1877. GwvN¥NE, J—The issue joined
herein, raised, firstly, the question of the situs of the boun-
dary line between lots 31 and 32; and, sscondly, if that
should be decided in the plaintifi’s favour, the question of
twenty years' possession Larring the plaintiff’s title, if he
had any. '

The plaintiff, at the trial, produced letters patent, issued
in July, 1830, granting to hiw in fee the north half of lot
No. 31, in concession B. in the township of Secarborough,
and his counsel there rested his case.

For the defendant, it was wged that the plaintiff had
proved no case: that upon the issue joined, it lay upon
the plaintiff to shew that the piece of land in dispute is
part of plaintifi”s lot, No. 3L

The learned Judge was of opiniun that the pluintiff had
shewn a prinui fucie case.

If the case had rested here, and no other evidence had
been offered, I entertain no doubt that the plaintiff’ should
be nonsuited, or the verdict should be rendered for the
detendants.

On an issuc &0 raised, as to the true boundary line
between lots, the onus probandi lies upon the plaintiff
who seeks to change the pusscssion.

The language of Sir J. B. Robinson, C. J., in Jrwin v.
Sager, 21 U. C. R. 373, is precise upon the point. Changing
the numbers of the lots in that case fur those in this, his
language, at p. 377 is: If the defendants were simiply to
deny that their neighbour, the plaiutiff, had any title to lot
81, and go to trial upon that, he would fail at the trial, as.
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soon as the real state of the title to lot 31 was made to
appear. DBut there is no difficulty in both parties putting
the question between them on the proper footing for trial.
The defendants have no doubt that the plaintiff’ means to
insist that lot 31 covers land which they, the defundants,
deny that it does cover, and they have only to state what
land it is of which they adit they are in possession, and
for which they meuan to defend as beiug part of lot 32, and
therefore theirs, and nq port of lot 31, which they admit
belongs to the plaintiff.

In Doe dem. Strong v. Jones, 7 U. C. R. 383, the same
learned Judge says, at p. 388: “In all ejectiuents brought
on account of disputed boundaries, thy plaintiff has to
shew beyund any reasonable doubt that he is entitled to
a verdict fur some land at least of which the defendant is
in possession.”

The production of letters patent granting lot 31 to the
Pplaintiff, proved limn to be entitled to that lot, wherever its
metes and bounds might Le; but it Jeft the yuestion at issue
between the plaintifl’ and the defendants utitouched, which
question was, is the picce of land for which the defendants
defend part of that lot 81, as the plaintiti’ has asserted it
-is, or not? Upon principle aud upon authority, therefore,
if no other evidence had becn oftered than the letters
patent for lot 31, the plaintiff wust huve failed ; but the
defendants’ counsel, yielding to the ruling of the learned
Judge, called evidence for the defence.

This evidence, I think, establishes Leyond all ressonable
doubt that a funce was erected a3 a line fence between the
north halves of lots J1 and 32, while the furmer lot was in
the occupation of the present pluintiff, and the latter in
that of the defendants’ father: that the plaintiff and the
defendants’ father, ax they clearved their land, mucually
erected this fence: thut a portion of it was erected much
over twenty years ; and that it was all erceted over twenty
years before the commencemnent of this suit we may fairly
conclude, for the pluintiff himself,who has lived on this north
half of lot 31 for fifty years, will not undertake to say that
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it has not been, and that it was is sworn to by at least ten -
witnesses.

Io erecting the fence, I think the evidence shews that
the parties procéeded ulong the course of an old blazed
line ; when or for what purpose such blazed line may have
been run did not at all'appear, but in making the fence, that
blazed line seems to have been pursued, although the plain-
tiff appears not fo have been always satistied that it was the
true line. . What caused his doubts, or when first they arose,
does not clearly appear; but I think the fair conclusion
from the evidence is, that they did not assume any detivite
ghape until Mr. Passmore surveyed the township in 1362-3,
under the provisions of 24 Vie. ch. 64 and 25 Vie ch. 38,
when, as the plaintift’ hiwself says, he was able to see by
the township survey that Thombeck had land he ought
not to have, and he got 3Mr. Passwore to run the line.
Before he had said that-he and Thornbeck put up the
fence, and he considered it as defining the limits of their
lots; but he added that they were to have the line run,
and that they were finally o make yp the fence according
to the line when run. Thornbeck is dead, so that we cannot
have his evidence upon this point ; and in this action, which
is against the heirs of Thornbeck deceased, much stress
cannot be laid upon this portion of the plaintift™s ¢vidence,
in view of the provisions of the Ontario Act, 38 Vie. ch. 10
sec. 6.
~ If there had been any evidence that the line between
thess lots had been actually run upon the original survey,
the fact that the fence had been erceted along a blazed
line would, I think, justify the inference that it was along
the original blazed line. The old fencs varies so little from
the line run by Pasamore, which in sume places runs along
the old line, and in other places crosses it,"and both lines

_run so nearly from the sawme point in the front of the con.
cession, and the deviations in the rear haif do not seem to
be greater than might be accounted for by the difference
between a line run through the bush fifty years or more
ago by comnpass, and one run ten years ago, instrumentally,
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when the lund was all cleared. But the onus to prove the
true line lay not on the defendants, and their evidence
seems to have been given for the purpose of establishing
fitle by twenty years' possession, even if the piece of land
in dixpute should be considered part of lot 31.

In reply to this evidence of the defendants the plaintiff
proved the fact of the survey of the township Ly P. L. 8.
Passmore, under the above mentioned Acts, and that after-
wards the plaintiff procured Passuore to run the line
between the lots 31 and 32. What Passuore did was to
divide the block, consisting of these two lots, in equal
parts, so running the line, without ascertaining or determin.
ing whether or not there was an original post planted on
the original survey designating the front angle of the lots,
«or whether the line had been run through upon the original
survey, or whether or not the old fence was upon the ori-
ginal line if run. The plaintiif's contention Leing that the
true construction of the Gth section of 23 Vie. ch. 35, is
that the blocks between side roads as determined by the
survey under the Act, such blocks consisting of two lots,
are imperatively to e divided into equal lots, whether the
old monuments und lines between lots as run upon the
original surveyare in existence and plainly discernible or not.

The plaintiff also gave evidence that in 1863 or 1866, he
pulled down a’piece of the old fence, and remuved it to the
Passinore line, which, however the defendants aymin within
two or three days put back to the old line, and have since
maiotained it as it was first erccted. The plaintiti’s conten-
tion ns to this was, that for two or three days the fence
remained where he had removed it to before the defendants
removed it back again, and he conteuded that this entry
bruke the running of the Statute of Limitations, and that
the time can only be counted from the time that the defen-
dants moved back aguin the fence'to the old line, which,
according to the evidence, appears to have been sometime
in 1863 or 18G0, and this action was commenced on the 27th
June, 1876, Lefore the coming into force of the Ontario
Act 38 Vie. ch. 16.

38—VOL. XXVII C.P.
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The plaintiff’s contention is, that under the 3rd section
of 24 Vic. ch. 64, in connection with the Gth section of 23
Vic. ch. 38, the lines between Juts, whether there be or
be not any originsl mouuments existing defining the
boundaries as laid down upon the original survey, are to be
run aud laid down upon the ground, by dividing equally
the gpace in the blocks between the monuwents planted at
the side line road allowances under authority of the Acts;
and that although the defendunts way have been in posses-
sion, as part of lot 32, of & piece of land by such division
made part of lot 31—-nay, that although in tyuth and in
fact, sccording to the original monuments planted upon the
original survey, such picce of land was always undoubtedly
part of lot 32, and so held Ly grant from the Crown—it
shall be recovered by the plaintitf’ as, and shall be taken to
be, part of lot 31 granted to Liwm by the letters patent issued
in 1839.

The defendants, on the contrary, contend that whenever
original monuments, or their situs, can Le found upon the
ground defining the limit betwecn lots as surveyed upon
the original survey, they must govern as the starting points
in front, and that the lines as originally rum, if run and
they can be found, must govern, aud that in such case the
direction contained in the Gth section of 23 Vie. ch. 38 does
not apply. '

They also contend that 2s the plaintiff is the person who
affirms that the piece in dispuw is part of lot No. 31, and
he is secking for that resnson to disturb the defendants’
possession, it lies upon him to prove that no trace of the
monuments planted or lines run, if run upon the original
survey, can be found, before he cun claim a division of the
block in which these two lots are, under the Acta referred to.

As to this point the plaintiff otfered no evidence, relying
upoa the construction, which he now cuntends for, of the
Gth section of the latter Act, es peremptory applicable in
all cases.

The defendants also rely upon the Statute of Limitations
as a bar to the pleintifi's rccovery, even if the piece in
dispute is to be taken as part cf lot 31.
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The plaintiff, on the contrary, contends that the effcet of
the latter portion of the 6th clause of 25 Vie. ch. 38, is to
vest the picce in the plaintiff, notwithstanding that the
defendants might have acyuired title by the Statute of
Limitations, or at least that the statute was to be regarded
as running only from the passing.

The defendunts’ counsel alstained from arguing tho
point as to the coustruction of the non obstante part of
the 6th scetion of the Act, not that he abandoned the title
claimed to be acquired under the Statute of Limitations,
but that he relied chiefly upon his construction of the 25
Vic. ch. 38 as to the running of side linve,and the absence
of any evidence upon the part of the plaintiff to shew any
occasion for adopting any other line than that which was
determined on the original survey ; aud iu the absence also
of all evidence upon his part to shew that such origingl sur-
vey establishied the line as contended fur by the plaintiff.

The first observution which seeins naturally to preseat
itself in considering the plaintifi’s contention is, that there
does not-appesr to exist any such urgent necessity as
should induce the Legislature to ennct such o sweeping
interference with vested rights as that in o case where the
limit between lots as designed and Jaid down upon tho
ground upou the original survey, (which intended to wake
the lots equal) and according to which the letters patent,
granting the respective lots issued, can be found and traced,
a division of those lots should nevertheless be made in such
& monuer a3 to transfer to one person a strip of land which
had been, it may be for forty or fifty years, the undoubted
property of another, granted to him by letters patent,
issued in pursuance of the original survey.

The statute 24 Vie. ch. 64 fixed the side line road allow-
ances, then already opened, as they were opened, and as
they should be dufined on the ground under the Act, as
unalterable side line rvad allowances, although they should
Tun upon courses differsut fromn thoss contemplated ou the
original survey. _After the survey directed by the Act of
those side line road allowances throughout the township-
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should le eflected, then the 3rd scction provided that
whenever a survey should be made of any line for side-
road allowance, which had not been opened previous to
the passing of the Act, or any division line or limit
between lots, the liues should Le drawn from the post or
monument planted in the original survey at the fromt
angle of such road allowance, or lot respectively, and that
if such original post or monument sliould be lost, and no
satisfactory evidence of the position of the same should
exist, then that the survevor should proeeed as in similar
cases under the law in this behalf.

Before this Act was put iuto operation, it seems to have
been thought desirable to provide also for determining the
unopened side road allowances, at the sume time as those
opened, shiould be marked and defined upon the ground.
Accordingly, the 25th Vie. ch. 38, was passed in 1862, and
thereby a special provision was made for determining the
unopened side road allowances. The directions given by
the statute for that purpose are, that the surveyor making
the survey directed by the former Act, shall commence
from such posts or menuwents as were planted or marked
-on the original survey for the front angles of such ruad
allowance; or, if such original land marks could not be
found, then the surveyor should obtain the best evidence
the nature of the case admits of respecting such post, limit,
or allowance for side road; and if the same could not be
satisfactorily ascertained, then he was directed to measure
the distance between the nearest opened roads established
by the former Act, or between a side road so established,
and the nearest undisputed post limit; and upon taking
such measurement, 80 as to estublish the roads in such a
manner a8 to leave an equal breadth for the lots on each
side thercof to the nearest established road or original
monument. In other wordy, to lny out the new ruad allow-
ances 80 as to miake the Jots Letween them, or between one
of them and the nearcst established road or original monue.
ment, of equal Lrendth.

Now, it is to be observed that the principle here estab-
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lished recognizes all the original monuments planted on the
original survey, The deviation fromn the original survey,
which is sanctioned, is the course of the side lines, whish is
made to conform to the courses of those already established
and opuned.

Again, it iy to Le observed that some of the pusts or
monuments which, in estallishing the site of unopencd side
lines, the surveyor is directed to regard as fixed and un-
alterable, may be posts planted on the original survey
between lots. :

For the purpose of determining side-road allowances
Letween such a post and the nearest established road allow-
ances, these monuments ure fixed, determined, and unalter-
able. They must, therefore, also be so, as it appenrs to we,
for the purpuse of defining the line Letween the lots, the
front angles of which they were planted on the original
survey to desiznate.

This consideration, iu wmy judgment, throws much light
upon the intention of the Legislature in the sixth section.
* Now, in the case before us, we do not know whether or
not original mwnuments were found determining ou the
ground the situs of the rvad allowances cast of lot 31 aud
west of lot 32. For all that appears, these side-line road
allowances may be for the whule length of these lots, run
precisely in the same position as they were established
upon the original survey.

Mr., Passmore himself, with reference to the old funce,
upon which the defendunts vely ax the original boundary,
says, that upon the line of it lic saw three stumps marked
north and south, haviug three notches. These, he says,
represented old line trees. The fence, he says, evidently
had been Luile on some survey; and he could not under-
take to say that it wus uot made from the original
monuments,

Now, if this should Le the state of the cuse, 1 cannot see
any principle upon which the live should Le determined
otherwise than jn accordance with the original survey.

If the liue was ruu through upon the original survey,
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that line should still, as it appeurs to me, remain. If it
was not originally run through, but was vnly marked with
a post in front, then perhaps the Act would require that
the line should be run from the monutaents in front in
conformity with side road allowances now established, at
the east side of lot 31, and the west side of lot 32. But I
cannot, 1 confeas, see unything to justify the ignoring the
original monument, if its site can be established, as the
point from which the line is to be run. The whole princi-
ple of the Act is to recognize the original monuments as
etill binding, and therefore the sixth section of the Act,
upon which Mr. Kerr so much relied, must, as it appears to
me, be given a construction consistent with that principle.

That section enacts that: The side-lines or limits be-
tween Jots, as mentioned in the third section of the Act
hereinbefore mentioned, shall be drawn so as to give an
-equal breadth to the lots contained between the monuments
hereinbefore established.

Tlat was simply a direction confirmatory of the design
.of the original survey, which no doubt was to give equal
spaces between ths side live road allowances. But why in
this section is any reference made to the third section of
the former Act? If it was intended that, althiough original
monuments were to be respected and maintained &s planted
on the original survey in all cases, except where they were
planted to designate the front anyles between lots, and in
running the line between lots, it would have been easy and
simple to have said, “ The side lines and limits between lots
.ghall in all cases be drawn so as to give an equal breadth,”
&e., without any reference to the former Act. The refer-
ence to the t.hin'i section of the former Act, when giving
directions as to running the lines between lots, must have
‘been for some purpose, and the purpose appears to me to
be plain when we do refer to that third section; for there
we find the direction to be to draw such limit from the
Post or monnment planted upon the original survey to mark
the commencement of such line or limit; and should such
original post be lost, and no satisfactory evidence exist of
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the position of the same, that then the surveyor shouid
proceed .as in other similar cases under the law in that
behalf, namely, by mensuring and dividing the space
between the nearest original monumeuts.

Now, by the now provision, this principle being wain-
tained for the purpose of determining the side-line road
allowances by the 3rd sec. of 25 Vie., and those road allow-
ances being made unalterable, there was no occasion to go
further in running lines Letween lots than to the nearest
side line road allowances; and as there eare only two lots
between each, the space is to be divided equally; but if
the original monument is in existence, that is to be the
starting point; it is not to be disturbed, and the principle,
both of the original survey, the schewe of which also was
equal division between side-line road allowances, and of the
Act, is maintained. This directiun, as to dividing equally
between road allowances, is, us it appears to me, substituted
for the direction in the 3rd sec. of 24 Vie., when the mionu-
ments are lost, and satisfactory evidence of their position
does not exist. _

To stand by the monuments planted on the original
survey is the first principle of the general law, and I think
also of these Acts. If they are lust, the next is, equal division
between gide-line road allowanees established by the Acts,
and which are established upon the basis of original monu-
ments when found Leing invariably respected and main-
tained.

The proper conclusion, as it appears to me, to be arrived
&t in the case is one similar to that arrived at by the Court
of Queen’s Bench in Babuun v, Lauson, 27 U. C. R. 399,
namely, that upoun this evidence we cannot say that the
plaintiff, upon whom the onus probundi lay, has made out
a clear case that the piece of land for which the defendants
defend is part of the plaintifi’s lot 31, and the plaintiff
therefore should be nonsuited.

I think thereforeé, that the proper rule to make will be,
to enter a nonsuit, unless the plaintiff ehall elect within one
month to take out a rule for a new trial upon payment of
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costy, to enable him to supply, if he can, the evidence in
which the case as it at present stands is detective. .

The case having been almost wholly argued upon both
sides upon the construction of the statute, we are not called
upon, in the view which I have taken, to decide the point
raised under the Statute of Liwitations; but as it seems to
me that the claim made by the plaintiff is only a little.
more than the straightening of an old crovked line, and as
the line as proposed by the plaintiff gives to both parties
an equal quantity, and as I think the parties will find it to
their advantage to come to an amicable arrangement of the
dispute, I have no objection, with a view to furthering that
eud, to express iy present impression to be that what the
plaintifi’ did for the purpose of retaking possession in 18G5
or 18GG6 will be found to have the effect of stopping the run-
ning of the Statute of Limitations, if upon the piece of land
being found to be a part of lot 31, they should have to rest
their title upon statutory possession. That a portion of the
piece in dispute would Le found to be on lot 31, Ithink
highly prolable, even if the line should be run from the
point in the front angle of the lot which the defendants
claim to be the site of the original monument, and which
is the point from which the old fince commenced to be run
at the south end of the lot, unless it cun be proved that the
live itself was run through from front to rear upon the
original survey, and that the old fence was erected through-

“out upoy such line. ’

In my judgment, therefure, the rule should be to enter a
nonguit, unless the plaintiff shall within one month clect
to take a rule for a new tiial upon paywment of costs.

Hacanty, C. J.—It is impossible to feel free from doubt
as to the proper conclusion to Le arrived at on the very
unsatisfactory evidence befure us. The land in dispute is
trifling in extent, and it is much tw be regretted that the
litigation ahould Lo prolonged.

The plaintif’ both at trial and in termn rests his right to
recover wholly on his construction of the statute.
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The defendant objects that it was incumbent on the
plaintiff to give some evidence, either that there was no
original monument marking the commencement of the
side-line, or that it was lost and no satisfuctory evidence
existing of ity position.

Mr. Passmore, who made the statutable survey of the
road allowances, and afterwards ran this side-live, can give
no evidence of any search or enquiry for any such post.
He also tells us of an old fence, and of notched stumps and
blazes: that the fence had evidently been built on sowme
survey; and that he could not say that the surveyor had
aot the original monuwents proved when he made his
survey; and that line may have Leen made frowm the
original monument.

I understand bim to say distinctly that in running this
side line he confined himself strictly to making au equal
division of the two lots, by a live drawn eyui-distant from
the road monunents, several years previously planted Ly
him, and parallel to the courses of such roads,

We bave no explanstion from Mr. Pussinore of the courss
adopted iu ascertaining the position of the side-roads,
whether they had been already opened up and travelled, as
meutioned in the first Act, or not vpened, or marked oft' for
the first time, under the provisions of the second Aet, nor
from what monuments (if any) he measuved east or west of
these roads. '

All the evidence puinted to an old side-line having been
run from a known starting poiut or mouument.

Now any such wmonument must have been within a very
few feet of what it is now contunded is the equidistant
point frowm the side ronds.

If such a monument existed, or its situation provable, it
is hard to Lélivve that the Legialuture ever intended that it
should te interfered with.

The first Act clearly shews that such was not the inten-
tion, and we must require very clear words in the second
Act to satisfy us that any other iutention was subsequently
entertained.

33—voL. xxvI1 C.P.
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Section 4 in the second Act, in providing for the survey
of gide-roads not previously opened, directs the measure-
ment of the distance between “the nearest opened,” &c.,
“ gide-road, or between the side-road so established and the
nearest undisputed post liwit or monwment, s the case
may be.”

In.all this we see no intention of ignoring any original
monument. '

Then the sixth section directs the side-lines or limits
between lots, as mentioned in the third section of the first
Act, shall be drawn 30 a8 to give an equal breadth to the
lots contained between the monuments hereinbefore estab-
lished.

Taking the two Acts together, I cannot hold that the
Legislature intended any original monument to be ignored.

I think the plaintiff’ here ought not to call on us to hold
him entitled to an absolute inathematically exact division
of these lots, without proving with reasonable clearneus
how the roads were laid out, the evidence of his own sur-
veyor atrongly pointing to an old survey and fencing of a
line, in all probability based upon the original survey and
monuments,

I wish to be understood as of opinion that as soon as the
plaintiff shewed, if he could shew, how the roads had been
established and the statutable directions obeyed, that then
he would be entitled to the exact divisions for which he
contends.

‘If the surveyor who laid out the roads had given any
evidence to shew that he had ascertained their position,
either as being roads already opened and travelled, or, if
new roads, then that he had to the best of his ability ascer-
tained their position by reference to the nearest original
moauments, I should be satisfied.

But nothing of this kind appears in the evidence as
reported to us.*

But it may be that we should hold that when the plain-
tiff has once proved an actual survey and planting of
mosuments at the side-roads, that the prima facie infer.
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-ence ought to be, that he is entitled to the exact statutable
division, and that it then rests on the defendants to shew
something to rebut such result, e. ., the existence or proof
of situation of an original wouument supporting his
<ontention.

The diflicnity here is, that the surveyor who made this
statutable survey is the witness whove uvidence creates the
strong doubt as to the plaintiff"s right to recover, or to
move the old houndary, or that the side-roads were laid out
&3 the Act directs,

1t is very probable that if the case be again tried the
plaintiff may prove all that is reyuired to uphold his
contention.

I must again repeat that it is on the uncertainty of the
statements ns to the survey as reported to us that I form
wy opinion.

1 am inclined to go further, and hold that if a plaintitf
merely proves the fact of the planting of the monuments
at the roads, he has made a prima jacte case, But here
the whole doubt and dificulties are created in his attempt
to give such proof.

I think ubder all the circunistances we should direct the
case to be tried again, and that the costs should abide the
event, as I think both were in fault in eliciting the proper
evidence.

As to the Statute of Limitations, I at present agree with
my brother Gwynne.

GaLT, J.—After the best consideration I have been abls
10 give to this case, I thiuk there should he a new trial,
with costs to abide the event.

I fully concur with iny brother Gwynne that the onus
probandi that the land in dispute beloags to him rests on
the plaintiff'; but I am of opinion that in this case, the
enus of proving the existence or non-existence of an original
monument has been cast upon the party asserting such to
be the case, and that it makes no differcnce whether such
party is plaintiff or defendaut, under the peculiar provi-
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sions of section 3 of of 24 Vie. ch. 64, and the Gth section
of 25 Vie. ch. 38.

The 3rd section enacts that any division line or limit
between lots in the said township, (Scarborough), sball be
drawn from the post or monument planted in the original
survey at the front angle of such road allowance or to mark
the commencement of such line ur limit, or should such
original post or moovuuent be lost, and no satifactory evi-
dence exist of the position of the sume, the surveyor shall
proceed as in other similar cases under the law in this
Eehalf.

Had it not been for the subsequent statute, the plaintiff
would have been called upon to prove that the line between
him and the defendant had been drawn from the post or
monument planted in the Original survey, or that it Lad
been lost, and no satisfactory evidence conld be given of its
existence, Lefore he would have been entitled to proceed to
an equal division of the land Letween the two roads; but
by the Gth sec. of 23 Vie, the side-line or limits between
lots as mentiuned in the foregoing section shall Le drawn
30 as to give an equal Lreadth to the lots contained between
the monuments hercinbefore established.

I confess that this enactmment appears to wme to have
been intended to apply to all cases, whethier there was an
original monument or not, but, at any rate, that it casts
the proof of such originnl monument on the party asserting
its existence,

In other words—the plaintiff would be entitled to
succeed upon proviny an equal division betweun the wonu-
ments referred: to in the statute, unless the defendant could
prove the existence of an original monument between the
lota.

As I have already stated, I do not at present express the
opinion that such proof would establish the defundunt’s
case, but I am satisfied that he cauuot succeed without it.

Rule absolute.
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Appeal by the defendants from the judgment of Kenly, J.,
5 O.W.N. 875.

The appeal was heard by Muneorry, C.J.0. Alicrarix,
Macer, and Hooarxs, JJ.A.

X. D, Amour, K.C,, for the appellants.

G. Lynch-Staunton, K.C., and W. A. Logie, for the plaintifis,
the respondents.

Tre CourT dismissed the appeal with costs.
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DrcrMprr 1271H, 1914,
EPSTEIN v. LYONS.

Tille to Land-=Asceriainment of Boundaryline befween Tiers
of Lols—~FEvidence—Quwnership of Legal Estatc—1origage
—Foreclosure—Losscssion — Nonauser — Right of Way—
Fasement—rescription—Injunction — Conveyance to As-
signec for Benefit of Creditars—7ille Quistanding in As-
siguee.

Judgnient upon the defendants’ appeal from the judzment
of Xry, J., 5 Q.OW.N. 873, was pronounced by a Divisional
Court composed of Mrreoirn, C.J.0., Macrarex, Macre, and
lopuins, JJ.A., on the 27th November, 1934, and the result is
noted ante 323,

Reasons for the judgment were given later by Magn, J.A -~
The defendants appeul from the judgment of Kelly. J., which
doclares that the ecasterly boundary of the plaintiffsx’ lot 3 on
James steeet in JTughson s -survex in the eity of amilton, is a
Jine drawn parallel. with and 153 {t. 6 in. distant casterly from
James street, and that the plaintifls are entitled 1o the use of
an dlleyway along the south side of lot & on Ilnghson street, in
the sime survey, it common with 4]l others entitled thereto, and
restraining the defendant: from crecting auvy fenee, wall, or
other obstruetion on the casterly pmirt of the plaintiffs’ said
lands, and ordering the defendants to remove the wall by them
ereeted theveon and to restore the ground to its previeus con.
dition, and restraining the defendants from using any part of
the plaintify’ said lot 3 o aflord aeevss to or as a right of way
appurtenant to the defendants’ lunds, being part of lot 2 on
Janies street, .

The lemmed trial Judge has set out so fully the fuets thit it
s wnnecrssayy to refor to them in detail.



The plaintifs elaim ax owners of lot 3 on Jumes street. That
lot was aequired by Mark ITill iu 1871, and was mortzuged by
him 1o Edward Martin on the 14tk February, 1887, Mill, on
the 10th Deeember, 188§, assigned all his property te F. 1I.
Lamb in trust to sell and eonvert and pay expenses and pay his
ereditors, and any surplus to Ilill. It docs not appear that
Lamb did anything under this assiznment unless to register it.

On' the 26th December, 1590, by n deed. whieh reecites that

ont the 9th May, 1539, 1Iill had assigned his property to David
Bliackley for the benefit of his exeeutors and had afterwards
compromised with his ereditors, JTill and Blackley conveyved lot
3 on Jantes street to one Farewell, with a right of way over the
southerly strip of 11 feet 4 inches of lot 3 on ITughson strect,
which adjoing lot 3 on Jumes street. but reserving a right of
way in comnion over the easterdy twelve foet of ot 3 on Jamey
street: :
On the 23rd May, 1899, Martin obtained judgment sor pos-
session and foveelosure in an action against Farewell, the action
being referred to the Master at Jlamilton. On the Gth June.
1899, the Master reported that he had-added I, IT: Lamb and
others as defendants, and, they not having appeared, he had de-
elared them forcelosed. and he appointed the 16th Decomber.
1899, for payment of the mortgnmeadebt by Tarewell, On the
same T16th June, 1899, he, ax Deputy Negistrar, certified that i
the defendants stoad foreclosed by his order, as Master, of that
date. The order is not produced. '

Objection is taken to the regularity of these proceedings for
foreelosure; but, inusmueh ax Martin had the legal estate, he was
entitled 1o possession, and the plaintifts, ax claiming under him,
are also entitled thereto. [le entered into jrossession at once,
and had a fenee put across the north end of the eleven-toot strip
now in ¢uestion, at the baek of the lut; and any objection to the
proecedings for forcelasure or to the absenee of forceloswre of
any parties interested are now removed by length of possession,

The defendunts claimn the cleven foot strip referred to as he.
ing part of lot 3 on ITughson street in Hughson’s survey. If
thic were so, lot 3.on Jantes street woulkd have been laid out
cleven feet shorter than all the othier five fols Tronting on Janes
street in the ssime bloek, and lot & on {Tughson street eorrespond.
ingly shorter than all the others fronting on ITughson strect.
Apart from this being wholly unlikely, it is contrary to the old
Mackenzie map of the town of ILamilion, published in 1836, as
Sroadueced and ecompiled from virious survers by Alesunder
Mackenzie, survevor,” and the other map ‘‘reduced and com-



piled from various surveys in 1837 by Joshua Lind, surveyor.'’
Both are produced from the registry offiee, where they have been
for many years, and are recognised by surveyors, solicitors, and
conveyancery as authentie maps and the best information avaeii-
able; and in the ease of one biock, where the numbers in Lind s
and Mackenzie's maps difter, owing possibly to a later survey
in one, the Registrar has opened an index shewing both numbers.

These maps shew the block divided by a straight line joining
the boundary between the lots fronting on James street and
those fronting on ITughson street. Mackenzie’s map, in its “‘re-
ferences,’’ states: ‘‘The lots cireumseribed thus’’ (giving a col-
our) ‘“the property of James Ilughson;?’ and so with lots of
other owners; and this block, with others, has apparently that
eolour, though faded. Then the deed from Iluzhson on the 3rd
Decomber, 1840, of lot 2 on James street in this bloek, made
while he was still the owner of lot 3 on ITughson street, recoz-
nises this map, for the lot is conveyed *‘‘as deseribed on Maec-
kenzie's map of llmmilion aforesaid.”  The deeds of lot 1 on
James street on the Sth March, 183G, and of Jot 3 on James
strect on the 1st October, 16838, to which latter Joshua Lind, of
1Iamilton, surveyor, was subscribing witness, give each of those
two lots a Jonuth of 2 chains 24 links and a frontaze of 1 chain
8 links; the words ‘“more or less’’ heing added in the case of lot
3. These frontages ave those stated on Mackenzie's map.

Then there is the evidenee of Mark ITill, practically un.
challenged, that, when he purchased lot 3 on James street in
1871, there was a fonce existing at the rear end, whiek was on
the line now claimed by the plaintif's. This line coincides with
the actual division lines at lots 2. 5, and G. and is not shewn to
differ from that at lot 1 or that at lot 4,

On the question of Possession. il says that ke pulled down
that fenee of 1871 soon aiter hie aequired lot 3 onr Ilughson
street, which was on the 30th September, 1888, and did not creet
anothoer cither on the same or amny other line. After acquiring
that land for the purpose of obtaining an outlet to IIughson
street, the only objeet of tearing down the fenee would be to
give necess that way, and it would scemn he would have no reason
for crecting another close fonve cleven fcet further west, in a
position to shut off from his buildings the very outlet which he
had been planning for. Up till the deed to IMavewell in 1890,
hoth lots were beneficially owned by Iill or hix assignecs, and
there could be no adverse possession, In 1899, Mavtin, the mort-



gagee, touk possession, and later put the fenee across the north
end of this 11-foot strip in dispute. It is not without simni.
fieance that the shed or lean-to near that fonee, and botween the
plaintiffs’ and the defendants’ stable, was, according to wit-
nesses for the defendants, attached to the plaintifis’ stable, and
extended aeross to within two or three feet of the defendaists’
stable—which does not indicate an abandonment of claim to the
strip.

The learned trial Judge has dealt so fully with the evidence
as to the oxistenee of a fence and non-gcecss through it, that it
would be bootless to refer to it in detail. Over 60 witnesses
were called. e had the opportunity of secing them; and a
perusal of the evidenee given does not lead one to differ from
his conclusion on the guestion of fact, that the plaintiifs and
their predecessors in title were not out of possession. The plain-
tiffs are, therciore, entitled to succeed as to the ownership of
that 11-fuot strip.

That earrics with it the absence of any rizht to the defend-
ants to cnter upon it from the door which they opened in the
castern end of the north side of their new building of 1911, on
the north part of lot 2 on James street. There was no opening
from lot 2 to that strip previously. dMark IIill deeded to them
such rights, if any, as he had reserved in the deed to Favewell;
but that was not a right for lot 2, which Lelonged to Promguey;
and, cven if it were any, the rights of Hill are overridden by
the mortgagee title of Martin.

There remains the question of the plaintifts’ right to a way
from lot 8 on James street to Hughson street over the southerly
11 ft. 4 in. strip of lot 3 on Hughson street. That right of way
was not covered by Martin’s mortgage, and Martin’s title to it
depended on his deed irom Farewell. IMarewell’s title depended
on the deed-to him from Ilill and Blackley, made after 11ilt had
granted both lots to Lamb in Dceember, 1883. No explanation
is given as to why IHill made the two assignments. Consider-
ing the lapse of time and the absence of any sign of action by
Lamb, and the {zet that IIill was allowed to lease and reecive
rents from and convey the purt of lot 3 on Hughson street, the
fair infercnee from the stateinent that he compromised with his
ereditors would scem to be that his ereditors were all settled
with by him, and therefore that he became entitled to have his
real estate re-conveyed to him by Lamb, who beeame and was a
bare trustee for him before the date of the deed to Favewell.
It would not bo too much, indeed, to presume that there was a



reconveyitice by Lamb to cither 1HIL or Llackley, which has dis-
appeared, just as IIill's assignment to Blackley has disappeared.
1f there was such a reeonveyanee, then Farewell’s title was com.
plete. Iven without it, the plaintifis, as claiming under Fare.
well’s deed to Martin, wounld be the beneficial owners of the
way and cutitled to exervise it and to prevent its interruption by
the wall built across it by the defendants.

Apart firom such a question and from the cfivet to bo given to
the reference to the way in the deed from Il to the defendants,
the plaintifts and those under whom they claim have been, by
themselves and their tenants, using the way as of right for more
than twenty years before action: after Laml’s estate in lot 3 on
1ughson street acerned in 1883, and after the deed to Farewell
in 1890, '

The appeal should bo dismissed with costs.
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Keuvy, J. FEBRUARY 1lTIH, 31914,
EPSTEIN v. LYONS.

Tiile to Land—Ascertaiument of Boundary-line between Tiers
of Lots—~Evidence—Ownership of Legal Estate—ortgage
~—Foreclosure— Possession — Non-user — Right of Way—
Easement—Injunction—Conveyance to Assiguee for Benefit
of Creditors—Title outstanding in Assignee.

Action to restrain the defendants from erecting any fence,
wall, or other obstruction upon the rear of the plaintifis’ lunds,
to compel the removal of a wall already built, and to restrain
the defendants from using any part of lot 3 on James street,
Hamilton, for the purpose of access to the defendants’ lands,
being part of lot 2 on James street, and for damages.

The action was tried without a jury at Hamilton.
G. Lynch-Staunton, K.C., and W. A. Logie, for the plaintitts.
E. D. Armour, K.C., for the defendants.

Kery, J.:—OQOn the 14th February, 1887, Mark Hill, who
was the owner of lot 3 on the east side of James sireet, in Hamil-
ton, mortgaged it to Edward Martin. Lot3isin a block bounded
on the north by Cannon atreet (formerly Henry), on the east
by Hughson street, on the south by Gore street, and on the west
by James street. This block compnises 6 lots fronting on James
street and 6 lots fronmting on Hughson street, the lots on
each street numbering consecutively from south to north.

It is admitted by counsel that lot 3 on James street and lot
3 on Hughson street abut each other.

On the 30th September, 1888, Hill obtuined a conveyance
of lot 3 on the west side of Hughson street. On the 10tk Decem-
ber, 1888, he made a general assignment of his assets to F. H.
Lamb for the benefit of his creditors, the assignment being
executed, not only by him, but also by other persons aaid to he
his ereditore. On the 9th May, 1898, he made another sssign-
ment for the benefit of his ereditors to one Blackley.

On the 26th April, 1830, Blackley and Hill conveyed to
Adolphus Farewell lot 3 on Jumes street and a right of way over
the southerly 11 feet 4 inches of lot 3 on Hughson street, reserv-
ing to Hill, for the use of himself and Farewell and their heirs.
etc.,, a right of way over the eusterly 12 feet of lot 3 on Jumes
street. '



876 TUE UNTARIO WEEKLY \OTES,

On the 11th May, 1898, Farewell granted to Edward Martin
a right of way over the southerly 11 feet and 4 inches of lot
on Hughson street; and on the 16th June, 1894, Martin obtsined
a final order of foreclosure in respect of lot 3 on Jumes street us
against Farewell, the original defendunt in the foreclosure pro-
ceedings, and F. H. Lamb and others, who bhad been made
parties defendant in the Master's office.

On the 22nd October, 1904, the executors of Edward Martin
conveyed to the plaintiffs the southerly 34 feet and 8 inches of
lot 3 on James street and a right of way over the southerly 11
feet 4 inches of lot 3 on Hughson street, reserving to themselves
for the benefit of the remainder of lot 3 an James street a right
of way 11 feet 4 inches ir width, extending along the northerly
boundary of the easterly 68 feet of the land then conveyed,
thence southerly along the rear of the lot to its southerly bound.
ary, and thence easterly along the southerly boundary of lot 3
on Hughson street to the west side of Hughson street.

On the 17th Februnary, 1905, the executors of Martin con-
veyed to Jane Burgess the remaining part of lot 3 on James
street and the right of way over the southerly 11 feet 4 inches of
fot 3 on Hughson street and the right of way (reserved by the
sbove-mentioned conveyance from the Martin executors to the
plaintiffs) over the above-mentioned 68 feet and the rear 11 feet
4 inches of the soutberly part of the James street lot.

In January, 1912, the plaintiffs acquired title to the part of
lot 3 on James street 80 conveyed to Jane Burgess, following
which the executors of Martin released to them the right of way
over the 68 feet and over the easterly 11 feet 4 inches of that lot.

On the 24th December, 1803, the North American Life As-
surance Company granted to the defendants the northerly 22
feet 7% inches of lot 2 on James street (being immediately
south of lot 3 on James street) ; and on the 29th Oectober, 1910,
Mark Hill conveyed to the defendants the rear part of lot 3 on
Hughson street. . . . -

On the 30th May, 1913, Hill made a further conveyance to
the defendants of part of lot 3 on Hughson street. .

{This was for the purpose of 4 hetter description of the lands
conveyed.]

The dispute which resulted in the present action is largely
traceable to two sources; first, the uncertainty that seema to
prevail es to the true location of the boundary line between the
lota fronting on James atreet and those fronting on Hughson
street; and, secondly, from the contention set up by the defend-
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ants that, even if the location of that line is such that the lands
in dispute ure really a partof lot 3 on Jamesstreet, the plaintifls
and their predecessors in title have been out of possession fur
such time as deferts their title.

The only record from the registry office put in st the trial of
any plan of the lots in this block was two maps, or copies of
maps, which are and have been for a long time in use in that
office. These are not original plans.

These maps or plans seem to have been, to some extent at
least, recognised by conveyancers and surveyors. The evidence
of the Deputy Registrar, who has held his present position since
1890, is that there is no registered plian shewing lot 3 ou James
street or lot 3 on Hughson street. It is contended for the de-
fendants that these . . . maps do not properly establish the
location of the lot-lines or the size of the lots, and that they are
not proper sources of information. It is quite apparent from
surveys and measurements recently made that the distance from
the easterly line of Jumes street to the westerly line of Hughson
street, as these lines now appear on the ground, is several feet
in excess of the distance indicated by the earlier conveyance of
these lots. .

The firat matter 1o be determined is the location of the divid-

ing line between the lots on James street snd those on Hughson
street. . .
The defenda.nt.s contention is, that the dividing line between
these Jots is nearer to James street than is cluimed by the plain-
tiffs. The dividing line, on the ground, between the properties
immediately to the south of these two lots and also between some
of the properties to the north, particularly on the south side of
Cannon street, is and always has been, 8o far as any witness has
been able to speak, practically in a direct line with what is con-
tended by the plaintiffa is the true dividing line between lot 3 on
James street and lot 3 on Hughson street.

On the south side of Cannon street this dividing line is a line
running southerly bhetween two old and subatantial buildings,
and it continues southerly acroas lots 6 and 5 to the southerly
limit of lot 5, its existence hetween the two propertics being of
long standing. Surveys made in recent years shew this line as
being at Cannon street, 153 feet 6 inches east of the east limit
of James street aa laid out on the ground, and 150 feet 6 inches
west of the west limit of Hughson street as laid out on the
ground. The easterly boundary, long existing, of the property
to the south of lot 3 on James street is 153 feet and 6 inches
from the east limit of that street as laid out on the ground. The
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conveyance of this property to the defendants deseribes it as
rucning from James street 153 feet and 6 inches more or less
to the rear of lot 2. The eesterly limit of the defendants’ build-
ing on lot 2, erected by them, is that distance from James
street.

Mr. Armour, for the defendants, urged that, the earlier con-
veyances of lot 3 on James street having described the lines
running east and west as being 2 chains and 24 links, the divid-
ing line between the two tiers of lots should be placed arbitrarity
at that distance from James street; and that, the measurements,
from east to west, of lot 3 on Hughson street not being given in
the old conveyances, the latter lot should be taken to comprise
and include all the land east of 8 line 2 chains and 24 links from
James street. The force of that argument is affected by other
congiderations arising from the form of the deseription.

I think the evident intention was that lot 3 on James street
should run back, not an arbitrary distance of 2 cheins and 24
links, but 2 chains and 24 links more or leas to its south-easterly
angle and north-easterly angle, wherever those points really
were. Dividing the distance from Jumes street to Hughson
street on the ground, a3 ascertained by recent meusurements, in
the same proportion as the earlier conveyances state the area
of lot 3 on James strect bore to that of lot 3 on Hughson street,
would result in locating the line of division at or very mnear
what is now contended by the plaintifis to be the true easterly
Hmit of the James street lot. '

In the absence of more positive evidence, and taking the evi-
dence before me of long-established physical boundaries of many
of the lots, some to the north and some to the south, the long
recognition of the dividing lines between these lota by successive
owners, the difference between the superficial area of lot 3 on
James street and lot 3 on Hughson street, coupled with the evi-
dence of the conditions which existed in these latter lots, I think
a reasonable view is, that the true line of division between these
lots is to be found’ by continuing the existing boundary-line be-
tween the old buildings fronting on Cannon street southerly to
what was and now is the easterly litnit of the property adjoin-
ing to the south lot 3 on James street, that ia, at the north-east-
erly angle of the defendents’ present building, or 153 feet and
6 inches east of the present easterly limit of James street, . . .

The question of the rights of the parties in respeet of the
easterly portion of lot 3 on James street, as I have so defined
it, is one involving equal difficulty. The defendanta erected
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on the northerly part of their Jaies street property & building
running to the casterly limit of lot 2 us detined upon the ground,
and at the cast end of the northerly eide of this building plac d
a door leading to the north. In 1913 they erected a wail run.
ning from this building northerly to the south-easterly corner of
the building now upon the northerly purt of the plaintiffs’
lands. This building of the plaintiffs, according to Blondie’s
evidence, extends 143 feet and 514 inches easterly from the pre-
sent east side of James street. The wail erected by the defend-
ants has had the effect, not only of severiiig the rear portion of
the southeriy part of lot 3 from the land to the west of it, but
aiso of depriving the plaintiffa of the means of access to the
westerly part from the southerly 11 feet 4 inches of lot 3 on
Hughson street, over which they claim to have a right of way,
and it is to restrain the defendaats from so building and main-
taining this wall and to assert the rishts of the plaintifts that
the action is brought.

The defendants rely to some extent upon the conveyance of
the 30th May, 1913, from Hill to them. This conveyance does
not, however, purport to grant any part of lot 3 on James street,
but is taken on the assumption that the true boundary-line
between that lot and lot 3 on Hughson street lies to the west
of what I find to be its real location ; so that the most the defend-
ants can claim under that conveyunce is the title of Hill, what-
ever it was, to the westerly portion of lot 3 on Hughson street,
and his right, title, and interest, if any, over the rear 12 feet
of lot 3 on James street. Hill had, however, long prior to mak-
ing this conveyance, parted with all of lot 3 on James street ex-
cept eny right that might have remained in him to pass over
the rear 12 feet thereof. . . .

A further position teken by the defendants is, that Martin’s
title was not perfected by the foreclosure, inasmuch as Lamb’s
interest in the mortgaged property was not properly gotten in
by these procecedings. This is based on the contention that
Lamb, being a grantee of the equity of redemption, wes not the
holder of a lien, charge, or incumbrance, and was not properly
made a party defendant in the proceedings. Whatever may be
said in favour of this contention under other eonditions, I think
the legal estate of which Martin was posseased having become
vested in the plaintiffs is sufficient to overcome the objection,
so far at least as concerns the plaintiffs’ right to maintain this
action in respect of the easterly part of the James street lot.
Lamb made no further conveyance of the mortgaged property,
nor does it appear that he was at any time in poesession.
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There remains to be cousidered the further contention of the
defendants that the plaintiifs and their predecessors in title have
lost through non-user their title to and rights over the part of
lot 3 on James street which lies east of the east wall of their
present building on the northerly part of that lot and its pro-
duction southerly. . . .

I think the ressonable view is, that, from the time the
James street driveway was closed at least, there was no such
ceaagtion of use or occupation of the rear portion of lot 3 as to
debar the plaintiffs and their predecensors in title from their
interest therein and their right to pass over the Hughson street
alleyway. I have reached the same conclusion with regard to
the time prior to the closing of the James street driveway, .

I must aceept the evidence offered for the plaintiffa. .
Many of their witnesses are in & position to speak of the condi-
tions, and what they say is consistent with other circumstances
which one cannot overlook. I have to conclude that the defend-
ants have failed to prove that the plaintiffs, who have the paper
title, have forfeited through want of use or failure to occupy it.

The plaintiffs also ask an injunction restrazining the defeud-
ants from using any part of lot 3 on James street for the pur-
pose of affording access to lot 2 on James street, part of which is
owned by the defendants. No such right is expressly given to
the defendants by the conveyance to them of that lot or as
appurtenant thereto. Any right they possess to pass over the
rear part of lot 3 on James street was acquired in the convey-
ance from Hill to them of the rear portion of lot 3 on Hughson
street by which they also acquired *‘the right, title, and interest
of the grantor’’ (Hill), ‘‘if any, over the rear 12 feet of lot
number 3, fronting on the east side of James street in the same
block, as reserved in instrument number 46171, duly registered
in the registry office for the county of Wentworth, in common
with the owners, tenants, and occupants of the remainder. of
said Jot number 3.’

‘What was reserved by instrument number 46171 was ‘‘a
right of way 12 feet wide along the casterly boundary’’ of lot 3
on Jamea street, ‘‘such right of way to be used as right of way
for™ Hill, who then purported to be the owner of lot 3 on Hugh-
son street, and Farewell, to whom Hill was then conveying lot
3 on James street, subject to the right ao reserved. It is evident
that whatever essement was created over the rear 12 feet of the
James street lot was intended for the use and benefit of the
owners of that lot and of the westerly portion of lot 3 on Hugh-
son street, and was 8o confined.
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That it cannot be used by the defendants as incident to their
ownership of lot 2 is, I think, established by uuthority : Purdom
v. Robinson, 30 S.C.R. 64, and cases there cited.

Entertaining this view, I have not thought it uecessary to
consider the proposition put forward, that Lawmb, the assignee of
Hill, was 8 necessary party to any conveyance by Hill made
after the time of his assignment.

Judgment will be in favour of the plaintiffs in accordunce
with the above findings, and for $5 damages and costs.



96 THE ONTARIO WEEKLY NOTES.

Finst Divisioxat Counrr. APRIL 3rD, 1917,
WESTON v. BLACKMAN.

Title to Land—Dispute as to Ownership of Small Strip—A scertain-
ment of Boundary-line between Town Lots—Survey—Evidence
— Fences — Original Monumenis — Inference — Pogscssion of
Strip—Limitations Act—Estoppel.

An appeal by the defendants from the judginent of the Judge
of the County Court of the County of Perth in favour of the plain-
tiff in an action in thai Court, brought to determine the owmer-
ship of a strip of land, and tried without a jury.

The appeal was heard by MBR&:D:TH C.J.0., Maceg, Hobpains,
“and FErcusox, JJ.A.

R. G. Fisher, for the appellants,

J. W. Graham, for the piaintiff, reapondem.

MEerepiTH, C.J.0., reading the judgment of the Court, said
that the controversy was as to the ownership of a small strip of
land, of trifling value, forming part of 4 lot in the town of St.
Mary's. The County Court Judge found thai a trinngular piece
of land, having a width in front of 3 feet 8% inches, and extending
from the street-line to a point in the rear of lot 27 (the respond-
ent’s Jot), formed pur: of that Jot.

The case was to be dealt with as if the respondent had claimedt
the land not only by having the paper title to it, but also because
if the paper title to it was in the appellants, their title was ex-
tinguished by the operation of the Siaiuie of Limitations.

The learned Judge determined that question in favour of the
responden:, holiding thai the deceased Huglt Smyth, of whose
esiate the respondeni was administratrix, und his predecessors
in tiile, had had possession of a somewhat large piece of lund from
a time prior to 1897 until the appellants, in 1913, erccied a fence,
taking it or part of it into their lot, and thai as far back as 1907 or
1908 the title of the owner of i, if it formed pare of lot 26, became
exiinguished by ihe operation of the Limitations Act; and it was
a.djudged thai he respondent was the owner and entitled to the
possession of this parcel.

The evidence of Mr. Farncombe, an Ontario Land Surveyor,
who made 4 survey at ihe instance of Smyth, was in itself in-
sufficient to establish the true bounduary-line beiween the two
lots. Mr. Farncombe found no originul siakes or monuments
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at any point, and made his survey on the assumiption that certain
posts or monwments, which were clearly not original ones. were in
the true position for marking the points which they were intendc 1
to indicate.

Mr. Farmncombe’s evidence was, however, supplemented by
evidence that many years ago fences were built, dividing the lots
in question and the lots in rear of them, and that the oymers of
these lots recognised them as being, and treated them as marking,
the boundary-line between the lots; and there was evidence that
the fence ran through from Church street to Wellington street,
the next street north, in a struight line. It was proved also that,
according to the plan in the registry office, the line between lots
26 and 27 on Wellington street and the lots of the same numbers
on Church street was a continuous struight line from street to
street; while the line for which the appellants contended departed
from the straight line to the extent of about 5 fect.

The boundary-line for which the respondent contended ‘was,
upon ‘the findings of fact as to the old fence, shewn to be the true
boundary-line between her lot and the appellants’. The factsso
found warranted the inference that the old fence was buiit when the
original monuments were in existence and on the true boundary-
line: Home Bank of Canadsa v. Might, Directories Limited (1914),
31 O.L.R. 340. :

But, even if the strip in question formed part of lot 26, the
possession of Smyth and his predecessors was sufficient to exiin-
guish the title of the owner of that lot to it, as found by the County
Court Judge. '

No case of esioppel was made out: nothing could be added io
the reasons which the Judge gave for that conciusion.

Appeal dismissed urth costs.

———
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(IN THE KING'S BENCH DIVISION.)

KINGSTON v. HIGHLAND

Boundaries—Monuments—Deéscription of land—Surveyors.

Where land has been sunveyed and boundaries marked and has been
occupied and transierred according to such boundaries for a wumber
of years, the boundaries 30 agreed to by adjoining propriecors will
be upheld even though they do not agree exactly with the description
in the deeds of such land.

JAction of replevin and for trespass to land, Tried before
Barry, J. without a jury, at the Northumberland County
Circuit, -on the gwenty-ninth and- thirticth of May, 1919,
The facts sufficiently appear from the judgment.

Hon. Robert Murray, K. C., for the plaintiff.
Allan A. Davison, K. C., for the defendant.

1919. July 18. The following judgment was delivered by

BARRY, J. The statement of claim in this action contains
two counts; the first, a count in replevin, for the return
or the value of 200 spruce, {ir and hemlock saw logs., and
a quantity of spruce and fir pulp logs, estimated at the
number of fifty, and $200 damages for their taking or deten-
tion; the second, a count in trespass, for breaking and enter-
ing lands of the plaintiff, situate in the parish of Derby in
the county of Northumberland, and taking and carrying
away the same saw and pulp logs, for which the plaintiff
claims $300 damages. The defendant denies both the taking
and the trespass, and sets up in defence that the land upon
which the alleged trespass was committed, was and is the
freehold of one Susan A. Demers, by whose authority and
permission he did the acts complained of. The action was
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tried before me without a jury, at the Northumberland
Circuit, on the twensy-ninth and thirtieth days of May last.

In" the year 1541, the Crown granted t one Richard
Jardine 100 acres more or less of land situate in the parish
then called Nelson, but which now, on account i the erection
of new parishes and the consequent change of old parish
lines, is called the parish of Derby. The lot is designated
both in the grant and on the plan attached thereto as lot E
in the Second Tier. It is an irregularly shaped piece of
‘land of the following dimensions: 120 rods on the castern
side; 232 rods on its northerly side; 20 rods ou the westerly
side; and 216 rods on the south.

 In 1842, Richard Jardine conveyed to his brother John
Jardine, the northerly half of the lot, cuntaining 4G acres
more or less, with the usual allowance of ten per cent for
roads and waste. The half conveyed was to huve sixty
rods front, i, e., on the east, or one-half the frontage of the
whole lot, and the line on the south side, i. ¢, the dividing
line between the half conveyed and ithe half retained, was
to run towards the rear so far and in such a direction or
course, as to enclose the said forty-six acres on the north
-side of Lot E.

In 180606, Richard Jardine conveyed the remainder or
southerly half of Lot E to Thomas Kingston, who occupied
it twenty-seven years or until he died about twenty-six
years ago. The plaintiff is a son of the late Thomas Kingston
who died intestate, was born on the place furty-five years

ago, and lived there until he was thirty years of age. Al-

though he does not himself live on his father's half of the
lot at present time, he is in possession of it and looks after
the conservation of the property both in his own right and
the right of his brothers and sisters, children and heirs
of the late Thomas Kingston; as against them, I do not
understand him to claim any adverse title.

The foregoing facts are not disputed; neither is it disputed
by the plaintiff that John Jardine died seized and possessed of
of the northern half of lot E, nor that Susan A. Demers
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is his daughter, or that she did not have the right to give

Kmcwron  and did give the defendant permission to lumber .on her

l-huup.

Baarvy, ).

late father’'s part of the property. The sole question to be
determined in this action turns upon the answer to the
question of fact, where is the division line between the
northern and southern halves of Lot E, and did the defendant

" in operating the land, encroach or cut beyond the southern

boundary of the northern half of it.

That very soon after Richard Jardine conveyed part of
the lot to his brother, there was a divison line established®
between the half sold and the half retained, seems to me
to have been conclusively established by the evidence. All
the older witnesses speak of such a line, and the question
is not so much whether there was and is such a line, as
where it is ‘located. -

Speaking of the conditions in regard to the line, as
they existed when he was ten years old, the plaintiff says
that between the northern and southern parts of the lot
there was a line consisting of a fence in the front, and a
spotted line, in continuation of the fence, blazed through
the woods westwardly, clear to the rear or Clark line; and
the plaintiff says further that he knows today the locality
of that line, and that it is plainly to be seen by anyone
who may take the trouble to look for it; and that his father
on the south and John Jardine on the north worked up
and down to it. He has on occasions repaired and rebuilt
parts of this fence; the line is straight from front to rear
with no zig-zags or bends in it.

John Kingston, who is eighty.seven years of age, and
a brother of the late Thomas Kingston, gave evidence in
the plaintiff's case. Although feeble physically, he seemed to
me, having regard to his advanced years, to be remarkably
clear in his recollection of things of the past,”and I confess
to having been impressed by his testimony. So far as 1
know,-he has no interest in this litigation, excepting perhaps
the interest which one would naturaily eéxpect an uncle

to have in the business affairs of his nephew. He says he
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knows the locus well; that, in fact, he had charge of it
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for seven years. Richard Jardine lived on one side of the Kunosron
dividing line, his brother John worked on the other. The Hxiu_':un.

two brothers ran the line themselves, and the witness says

he never knew John to cut 2 bush across it. There was on’

the line where the land was chopped down, a wood fence,
till they commenced clearing; then they made a stone fence;
and through the woods, towards the rear, not quite a mile
but three-quarters of a mile any way, there is a well spatted
visible line. ‘“‘Shortly after the line was run,” the witness
says, ‘“Richard Jardine told me, don't you do anything over
that line; that is the line my brother John and me ran to
be the dividing line berween us.”

Three sons of the original grantee also gave evidence.
These were John, Michael and James Jardine. John speaks
~of a clearly defined and spotted line that he saw twenty-nine
years ago, with a fence in front between the north and scuth
halves of the lot—a stone fence with rails on top—extending
one-half way back to the Clark line, and a sputted line in
prolongation of the line in front.

Michael Jardine also speaks of a line that existed thirty.

years ago when he lived there, consisting of a line in front
and, in continuation of the fence, a spotted line on the trees
to the rear. After the cutting which is complained of in
this action, in the company of the plaintiff, he traced and
located what he believed to be the old line.

And James Jardine also gave evidence of an old line, the
remains of a fence and old spots on the trees which he
traced out forty years ago.

Susan A. Demers, a daughter of John Jardine, 1st, and
the party through whom the defendant claims the right to
cut where he did, says that she told him that there was a
line there before he was born, and explains that by the
expression line she meant a fence; and she adds, *[.suppose
there was a dividing line between the two men, father got
one-hall and uncle Richard the other; it was always spoken
of as one-half.”” She knew where the fence was but not

Baneny. J.
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where the line was—which seems to me to be a distinction
without a difference.

William A. Fish, a surveyor of forty years practise, and
a man of large experience in ruaning lines, was called for the
defence, and gave evidence of the circumstances under
which he went upon the land and run a line, and what he
found and what he did not find there. He was employed
by the defendant to run it, and was given the division deed
berween Richard and John Jardine to go by. When he went
upon the land to run the line, he says, he went upon a line
which, so far as he knew, never had a surveyor upon it
belore; and he did not go there to retrace or re-establish an
old line, but to run a new one in accordance with the des-
cription in the deed which had been given him by the defen-
dant.” After’ an occupation and a partial cultivation ior
over seventy-five years on both parts of the lot, that would
seem to me to be, if | may be permitted to say so, an
extremely unwise and unusual course of procedure. And, in-
deed, Mr. Fish admits that never in his recollection did he
do the like before. The plaintiff, who was with him, showed
him the spots which he claimed as the line and told him
he was not running on the old line. Mr. Fish says that
he saw no division line as he went west, and because the
line which the plaintiff pointed out to him. about the middle
of the lots from front to rear, was nine rods north of the
line he was running, he concluded that it could not be the
dividing line of the properties. Now in that'I think Mr. Fish
erred; for it is undoubtediy true that, even without any
surveyor, it is quite competent for adjoining proprietors
to establish their dividing line where they choose, for the
very obvious reason that its location is no one's business
but their own. '

The land was granted in 184! and divided in 1842, If
parties, the owners of either part of the lot, now after a
lapse of seventy-eight ycars, call in a sworn surveyor to
ascertain the true lines, the duty of the surveyor is to find
if possible, the place of the original line, the stakes, marked
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trees and monuments which determined the boundary line
between the proprictors in the first instance. However
erroneous may have been the original survey, or even if
there were no survey at all, technically speaking, the monu-
ments that were set, the trees that were marked and blazed,
must, nevertheless, govern, even though the efiect be to
give to one proprietor a much greater acreage thun his deed
would seem to entitie him, and give to the adjuining proprie-
tor very much less. In the case of successive purchasers,
or owners, they are entitled to no more or less an area than
their predecessors in title; for parties buy our are supposed
to buy in reference to the earlier lines or monuments, and
are entitled to what is within their lines and no more.

While the witness trees remain, there can generally be no
difficulty in determining the locality of the line. When the
witness trees are gone, so that thley no longer record evidence
of the monuments, it is surprising how many there are who
mistake altogether the duty that now devolves upon the
surveyor. It is by no means uncommon that we find men
whose theoretical education is supposed to make them experts,
who think, that when monuments are gone, the only thing
to be done is to place new monuments where the old ones
should have been, and where. they would have been, if they
had been placed correctly. This is a serious mistake. The
problem is ‘now the same that it was before— to ascertain
by the best lights of which the case admits, where the original
lines were. The original lines must govern, and the laws
under which they were made must govern, because the
land was granted, was divided, and has descended to suc-
cessive owners under the original lines and surveys; it is
a question of proprietary right.

The general duty of a surveyor in such a cuse is plain
enough., He is not to assume that a line is lost until after
he has thoroughly sifted the evidence and found himsélf
unable to trace it. Even then he should hesitate long before
doing anything to the disturbance of scttled possessions.
Occupation, especially if long continued. often affords very
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satisfactory evidence of the original boundary, when no other
is attainable; and the surveyor should enquire when it. orig-
inated, how and why the lines were then located as they
were, and whether claim of title has always accompanied
the possession, and give all the facts due force as evidence.
Unfortunately, cases have happened where surveyors have

- disregarded all evidence of occupation and claim of title,

and plunged whole neighborhoods into quarrels and litigation
by assuming to establish lines at points with which the
previous occupation does not harmonize.

It is often the case that where lines or parts of lines
are found to be extinct, all persons concerned have acquiesced
in lines which were traced by the guidance of some land-mark
which may or may not have been trustworthy; but.to bring
these lines into discredit, when the people concerned do not
question them, not only breeds trouble in the neighborhood,
but must often subject the surveyor himself to annoyance,
since in a legal controversy, the law as well as common sense
must declare that a supposed boundary line or a supposed
division line, if long acquiesced in, is better evidence of where
the real line should be, than any survey made after the
original monuments have disappeared.

It seems to be the fashion now-a-days, and one much to
be deplored, for operators when they go into the woods,
to commence their operations by spotting lines and trees
indiscriminately; they spot trees for the choppers; they spot
trees for the swampers; they spot out vyarding -roads and
main hauling roads, and what not. And if these newly spot-
ted lines cross at sharp angles the division lines of lots .
previously laid out, or what is worse, run parallel or nearly
parallel to them, the result is that the newly spotted lines
often breed confusion and give rise to litigation in preciscly
the same way as the litigation has arisen in the present case.
For 1 do not for a moment doubt the truthfulness of the
witnesses for the dufendant, who depose to finding present
on the locus, the spotted lines which they' have mentioned.
But those lines were not in my opinion, the division line
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between the northern and the southern halves of Lot E.
That | am correct in this opinion is, I think, well exemplified
by the evidence of Williami Sauntry, who came into court
with a written record of the number of .spots, and the number
of paces between them, the directions in which they ran
and the variations north and south, and the bends and turns
of the line he was describing—the line which, unfortunately,
the defendant regarded as the one by which he might cut and
had to admit at the close of his testimony, that no sane man
would regard as a division line the spots which he described.

But the defendant went into this operation with his eves
open; he was made acquainted beforehand by the plaintiff of
the location of what the latter claimed to be the true division
line and warned not to go beyond it; and in disregarding
this warning, I think he was altogether too precipitate, and
would have been better advised had he taken some little
trouble to investigate the plaintiff's cluim of title and pos-
session before utterly ignoring it.

It follows that, in my opinion, the plaintiff is entitled to
recover in this actiun. I find as a fact, that the true division
line between the two half-lots is the line deposed to by the
plaintiff and corroborated by several witnesses; also, I find
that the saw logs and the pulyp logs, for which compensation is
sought by the plaintiff, were cut south of the dividing line
and upon the plaintifi's land. There remains the question
of damages.

Except by the cross-cxamination of the plaintifi, the
defendant offered no evidence in mitigation oi the damages
claimed; he either would not or could not tell us the extent
of his operations south of the division line; the only evidence
I can put my finger on, in regard to the quantum of damages,
is that offered by the plaintiff himself, and that has not been
contradicted; it is therefore the only measurc of damages
that I can apply. A verdict will be entered for the plaintiff
for $300, and the defcndant must pay the costs of the action.

Verdict for plainlsff with costs.
Vo XLVII, N. B. Rerosnn—23
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HOUSON v. AUSTIN,
(1923) 24 O.W.N. 277, reversing 23 O.W.N. 603 (C.A.)

SECOND DIVISIONAL COURT. MNAY 18T, 1923,

HOUSON v. AUSTIN.

Tresspass to Land—Cutting down Orn:uncental Trecs——Dispute as to
Roundary between Adjoining J.ots == Evidonce «= Monument e
Uncertainty ax to Positon of-—Originul Plage=liold-notey—
Statute Establishing Resurvey, 33 Vict. ¢li. 66 (Ont.)

Appeal by the defendant from the judgment of Mowat,
J., 23 0. W, N. 603.

The appeal was heard by Riddell, Latchford, Middleton,
and Logie, JJ.

W. N. Tilley, K.C., and J. G. Kerr, K.C., for the appellant.

0. L. Lewis, K.C,, for the plaintiff, respondent.

Riddell, J., reading the judgment of the Court, said that
a plan, No. 244, was made by V. G. McGeorge, P.L.S,, in
1882, of certain land in Chatham, which shewed, inter alia,
lots 8 and 4 adjoining—Ilot 4 being to the west. The plain.
tiff's lot was No. 4, and the defendant's wife owned No. 3.
The defendant, asserting that a certain row of trees was on
No. 3, cut them downm, and this action of trespass was
brought.

The only question ‘for determination was, whether the
trees were on lot 4.

Robertson, the original owner, conveyed lots 3 and 4 to
the predecessors respectively of the defendant’s wife and the
plaintiff, by deeds made and registered on the same day in
1882,

There was nothing in the way of possession to vary or
modify the paper boundary of these lots; and, unless a
certain alleged agreement had such eiTect, the plan No. 244
must be looked at to determine the boundary, as the deserip-
tions in the conveyances give the lands as lots 3 and 4 aceord-
ing to this plan.

The Court was not furnished with the field-notes of plan
244, and consequently did not know the place of beginning
of the original survey.

It was obvious, however, that the governing line was the
west side of Lacroix street—it was upon that line that the
bearing was given on the plan, The west side was straight



on the plan, as was the east side; and at two points on the
plan the distance between the two plans was marked as
100 feet. If the west side is straight, and is parallel to the
east side at least as far north as Wellington street, and
100 feet distant, there can be no doubt that the defendant
is right.

But the conclusion is said to be opposed to a conclusion
to be drawn from “An Act to legalise, confirm, and estab-
lish the Resurvey of the Town of Chatham,” 1869, 33 Vict.
ch, 66 (Ont.), which makes a survey made in 1864 ‘ the
true and unalterable survey ” of Chatham,

From the field-notes, so far as the Court was furnished
with them, it was not possible to draw any conclusion as to
the place in or near Lacroix street where any post was
planted; and consequently the Court gave leave to both
parties to adduce further evidence from the Crown Lands
Department. Both parties joined in producing the original
plan and all the ficld-notes before the Court, and had put
in as evidence copies of such parts thercof as they thought
material.

From this evidence it was made clear that the sides of
Lacroix street were straight and that the post at the angle
of King and Lacroix strects was on a line with the other
posts on the cast side of Lacroix strect.

The plan and field-notes were conclusive that there was
no jog in the east side of Lacroix street, and that the sides
of the streets were all straight lines.

The result was that the position of the post at the corner
of King and Lacroix streets must have been changed since
the survey.

The Court was bound, by the statute, to this original
survey, and there could be no doubt that the proper line
of the street was as contended by the defendant.

The appeal should be allowed with costs and the action

dismissed with costs.
Appeal allowed.
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HOUSON v. AUSTIN.

Troespass (0 Lande=C'uiting dovwn Oraamental Tevces—{tispuste as to
Soundary between Adjointng  Laotse—ividence of Sirveyory—
Monmmnent—Ugeectninty an to Posliion. ofe=ractical QbLaery-
ance «of Boundary by Ownerse\Vequioneencoe—=Title by PPossos-
AjOl== ] Inmngon,

An action for trespass in cutting down 13 ornamental
trees and for an injunction against future depredation.

The action was tried without a jury at Chatham and St.
Thomas.

0. L. Lewis, K.C,, for the plaintiff.

R. L. Brackin, KC‘ and J. A. Nevin, for the defendant.

Mowat. J.. in a written judgment, said that the actual
damage was nul great, but the case involved the determina-
tion of a dixpute as to the boundary between two residential
lots in the city of Chatham, owned respectively by the
plaintiff and defendant. In the deed to the plaintiff the
land conveved was described as being composed of lot 4 on
King strect according to registered plan 244; and in the
defendant’s deed the desvription was, lot 3 an King strect
as shewn upon a plan of subdivision of part of lot 23 in the
first concession formerly in the township of Raleigh as
plan 244. Neither lot was described by metes and bounds.

The contention was as to the boundary-line between lots
3 and 4. The two lots were part of a tier fronting on the
river Thames between Inches avenue and Lacroix street.
If measured westerly from the easterly limit of Lacroix
street, the boundary would be 4 feet west of the fence of
John A. Morton, which was replaced by the row of spruce
trees; but, if measured from a stone monument at present
in position in the middle of King street heneath the per-
manent road-surface, now 4 feetl easterly from the limit
of Lacroix street, the boundary would be approximately in
the position of the running board fence, slightly to the west
of which was substituted the hedgerow of trees cut down
by the defendant. 1t was contended for the defendant that
the monument had been removed 1 feet easterly from its
original position; but there was no definite evidence as to
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the former pusition of the monument; and the case fell
into that class of cases represented by Home Bank of Can-
ada v. Might Directories Limited (1914}, 31 O. L. R. 340,
where it is held that uncertainties of surveys must give
way to practical use of the ground and the dealings with it
by owners.

Applying this method, the site of the running board
fence of Morton was most likely to have been the boundary-
line between lots 3 and 4; and. McKeough, the plaintiff’s
predecessor in title, having planted the spruce trees well
within his boundary, as Morton and he then considered
it to be, it must be found that the trees were not on the
land of the defendant but on the land of the plaintiff.

The row of trees being taken by both McKeough and
the plaintiff and also by the defendant, by his acquiescence
for years, as the'boundary between their lots, even if the 4
feet of land should be found on a surveying basis to belong
to the present owner'of lot 3, yet it is a strip which for
more than 20 yecars has been in the possession of the owner
of lot 4, openly, notoriously, and without dispute, until this
action was imminent; and the plaintiff, the owner of lot 4,
has acquired a title to it by possession.

It was contended that no real damage was done. The
trees, if not on lot 8, overhung it, and the defendant could
have lopped the branchet, which weculd have destroyed the
trees or rendered them unsightly. But the defendant did
not do so—he cut down all the 13 trees, which was the
trespass complained of.

The plaintiff cherished the trees, and was entitled to
have his property secure and unmolested. He also made
out some case for exemplary damages in that the trees were
cut down furtively.

There should be judgment for the plaintiff for $525
and costs of the.action.
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BUMPHREYS et al v. POLLOCK et al.

Bupreme Court of Canada, Rand, Kcllock, Lstey, Locke and
Qartwright JJ. October 3, 1934,

Trespasxs I—Deeds II C—Defence to trespass sction that plaintiffs
not entitied to disputed land—Disputed boundary-—>Metes
and bounds deacription of Crown grant of land now owned by

laintifia—~Description referring to pine tree—Quest.on of
ocation-=Reference in description to grants of adjoining

An actlion of trespass raising an jssue of plaintiffs’ title turged
on the location of one of the boundaries of piaintiffs' land us de-
scribed in the Crown grant. The description referred to a pine
tree them standing and also to grants of adjoining land. The
trial judge held that plainti{s had proved their title becauge the
boundary could be fixed by reference 1o certain lines {u adjoining
grants. On appeal, 8 majority held that plaintiffs must fail
because of want of proof of the location of the disruted boundary

. as alleged. Held, by the Supreme Court the judgment dismissing
the action shouid be afirmed.

APpPeaL by plaintiffs from a judgment of the New Brunswick
Supreme Court, Appeal Division, [1953] 3 D.L.R. 730, reversing
a judgment of Anglin J. and dismissing a trespass action. Af-
firmed.

J. F. H. Teed, Q.C. and Eric L. Teed, for appellant,
C. F. Inches, Q.C., for respondent,

Ranp J.:—This is an action for trespass to lands, the trespass
consisting in cutting timber. The dispute is over the northerly
or fifth boundary of lands forming an irregular parcel owned
by the plaintiffs and arises from the deseription in the grant
from the Crown to the predecessors in title of the plaintiffs. The
description reads as follows: ‘A tract of land situate in the
Parish of Salisbury in the County of Westmorland in our Prov-
ince of New Brunswick and bounded as follows to wit: begin-
ning at the Northern angle of lot number thirty six in Block
fourteen granted to Lauchlan MeLean, thenee running by the
Magnet of the year one thousand cight hundred and fifty nine
South thirty degrees East, along the North easterly line of suid
grant and it prolongation sixty four chuins and fifty links thenee
North sixty degrees last, seventy nine chains; thence South
thirty degrees Liast fifty four chains 10 the Northwesterly line
of granted lands on Pollet Itiver; thenee along the same North
twenty four degrees and thirty minutes Lust one hundred and
twelve chains to a pine tree stunding on the Southeasterly line of
the grant to Martin Gay and associates; thence along the same
South sixty degrees West, one hundred and forty five chains
or to the Southerly angle thereof thenee along the Westerly

46—([1964] 4 v.LR,
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line of the same North twenty degrees West, fifty six chains or
to the Easterly angle of a grant to Robert Scott, Esquire, and
thence along the Southeasterly line thereof South sixty degrecs
West, thirty three chains or to the place of beginning; Contain-
ing four hundred and ninety acres more or less, distinguished
&s lots numbers sixty nine, seventy and scventy one in Block
fourteen and also particularly described and marked on the Plot
or Plan of Survey hereunto annexed.’’

The grant to Gay and associates, made in 1783, contained
over 9,000 acres and is southerly boundary was not at that
time nor has it since been fully surveyed except on behalf of the
plaintiffs for the purposes of this action . The respondents in
this Court do not rest their case on the ground that the land
in dispute belongs to them; their position is that it does not be-
long to the claimants. The issue, therefore, revolves around the
interpretation to be given the description which I have set out.

Certain of the boundary lines and corners of that land which
I shall call the Hutchison grant are .not in dispute. The first
boundary running south 30 degrees east is established on the
ground as is also its southerly termination; the northerly end
is in dispute, but with this we are not concerned. The Second
running north 60 degrees east is likewise agreed upon but not
its easterly corner. The third runs south 30 degrees east until
it strikes the back line of what are called the Pollet River lots
and that latter line also is fixed. The length of the fourth bound-
ary running north-easterly along the Pollett River line and the
location of the fifth boundary running westerly are in dispute
and it is on these two boundaries, or rather on the point of
their intersection, that the claim hinges.

The question is: Does this fourth boundary extend north-east-
erly along the Pollet River line until the latter intersects the
true southerly boundary of the Gay grant or is it limited by
the distance and by the monument of a pine tree mentioned in
the language of, and shown on the plan attached to and form.
ing part of, the deseription in the grant?

The Pollet River line in its south-westerly direction intersects
a road from the Petitecodiac River to the Pollet River, the
general position of which is undisputed. In a plan, which I
shall call A, of a survey made in 1859 of l.ots 63 and 64 whose
north-casterly boundary coincides with the third boundary of
the Hutchison grant and is in turn bounded south-easterly by
the Pollet River line, the distance along that line from the road
to the south-easterly corner of Lot 63 which I shall call point
X is ghown to be 110 chaing. In a further plan, which I shall
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call B, of a survey made in the same year of Lots 6% and 70
which were intended to be but were not granted to the appli-
cant for the survey but which later were incorporated as the
easterly triangle of the Hutchison grant, the corner X is taken
as the point to and from which the third and fourth boundaries
of the Hutehison grant run. The distance of 112 chains from
the point X mentioned in that grant is shown to run along the
Pollet River line unorth-easterly from a maple tree at X to a
pine tree where it is assumed to meet the southerly boundary
of the Gay grant and westerly therewith to constitute the north-
erly line of the easterly triangle, extending a distance of 91
chains to its intersection at a post with a line drawn from the
point X on a course north 30 degrees west, along the easterly
boundary prolonged of Lots 63 and 64. Plan B shows all the
lines of the triangle in red which indicates that a -survey was
made on the ground and the boundaries actually marked. The
distanee from the point X to the northerly boundary of the tri-
angle is shown to be 65 chains, 54 chains of whieh, us shown
on plan A, form the easterly boundary of Lots 63 and 64, with
the prolongation 11 chains beyond.

The line of the second boundary of the Hutchison graut pro-
jected westerly forms the northerly boundary of Lot 25 and
on Plan A the distance along that boundary from its eusterly
end westerly to the Pollet River road is shown to be 113 chains.

When these points, distances and courses are applied to the
plan prepared for the claimants by Murdoch, an engineer, from
a survey, the distance from the interseetion of the third bound-
ary drawn from X with the second boundary of the Hutehison
grant westerly to the Pollet River road is approximately 113
chains, agreeing in this respect with Plans A and B. It ap-
pears that there is a fence on the sume course as that of the
third boundary which is roughly 10 chains weyt of the line
drawn from the point X northerly; but if the line of the fence
is taken to be the boundary as laid out on Plan A it increases
the Qdistance by over 10 chains of the length of boundary four
along the Pollet River line, diminishes the length of the sccond
boundary projected of 118 chains from the Pollet River road
by about 10 chains, and increases the length of the third buund-
ary northerly from the Pollet River linc by about 7 chains.
Plans A and B and the plan of the Hutchison grant are thus
gsubstantially consistent with the Murdock plan where the
iengths of the several boundaries shown on the original plans
are measured from existing monuments or eorners. This is a
strong indication that these original boundaries were actually
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surveyed although, undoubtedly, the distances on the ground
are approximations of more or less.

From these considerations it is, I think, clear that in the
Crown Land Office there was a mistaken assumption that the
fourth boundary of 112 chains along the Pollet River line ex-
tended to the intersection of that line with the southerly bound-
ary of the Gay grant. Mr. Teed’s contention is that in such a
case we must take that line to be a natural boundary and ex-
tend the 112 chains a further distance of 30 chains 60 links to a
point on what is claimed to be that boundary. It is of some
interest that what is more or less accepted as the westerly bound-
ary of the Gay grant, assumed to coincide with the sixth bound-
ary of the Hutchison grant, is actually a distance westerly of
the true boundary of the Gay grant of between 30 and 40 chains
but to use that true boundary as part of the description of the
Hutchison grant, which is nowhere suggested, would undoubt-
edly clash with grants long since made of presently occupied
lands. The identification of the fifth boundary with the Gay
grant southerly line, as that is claimed to be by the appellant,
apart from the question of the westerly boundary, would in-
creage its length ag stated in the description by approximately
25 chains, and would add to the 490 acres mentioned in the
Hutehison grant approximately 271 aeres, which by no stretch
of the imagination could be included within the reasonable scope
of the deseribed chainage.

Certain critical boundaries are seen then to be fixed on the
ground and the misapprehension that the northerly boundary
so described coineided with the undetermined southerly line
of the Qay grant cannot affect what was intended to be con-
veyed. The principle is clear that where .distances and monu.
ments clash, in the absence of special ecircumstances, the monu-
ments prevail; in such cases the context shows the boundary to
be the dominant intent, the distance, the subordinate. But
here we have surveyed lines and distances between deseribed
monuments at the time existing which were mistakenly assumed
to have a certain relation with another undetermined line. In
that case I can see no room for doubt that, when the deseription
in the grant and on the plans is interpreted as a whote, the
specific dimensions, within the inevitable errors of measurements
of early years when lands were plentiful and surveying diffi-
cult, fixed by marks and calenlated as to acreage, cannot be dis-
rupted by acting upon such a misconception. It is a ease in
which the survey with ity distances and boundaries were in-
tended to contain as well as define the land to be granted; the
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identification of the two lines was at most a collateral coinci-
dence. In the result it may be that between the southerly
boundary of the Gay grant and the northerly boundary of
the Hutchison grant there lies an area of ungranted land, but
that fact cantiot, in the circunstances, control the interpretation
of such a specific deseription.

But Mr. Teed raises a further point. He argues that even
assuming the general construction to be given to the Hutehison
grant as I have put it, there has been cutting south of the
northern line so established. The boundary along the Pollet
River line from the southerly point X, being the end of the
third boundary, is deseribed as 112 chuins in length, There
is no pine tree to mark that distanee that ean be said to have
been in existence in 1859 but a distance of 112 chainy earries
the line to 2.4 chains beyvond the intersection with the fifth
boundary as the latter is laid out by Rutledwe. The angle be-
tween the two boundarics is known and a simple mathematical
calculation shows thut the distanee northerly between the Rut-
ledge line as run and as from the new point it should be run
is approximately 1.46 chains or roughly 100 ft.  This would
add an area north of the Rutledge line of a depth of 100 ft.
by & length of 144 chains.

The fallacy whiel, in.my opinion, vitintes this contention
lies in the fact that by aceepting the 112 chains as an absolute
length there would be either a dJisturbance of the assumed
length of the third boundary, run from point X, 65 chains, or
if that is kept as it is, the new northerly boundury would be
on a different course, which nobody would suggest.

The length of the northerlv boundury of what I have called
the easterly triangle of the IIutchison lot is shown on Plun B
as 91 chaing, Mr. Teed reduces this to approximately 58.10
as being the true length on the ground. It is obvious that if the
second side is kept at G5 chains the hypotenuse will be less than
originally shown on Plun B, that is, will be less than 112 chains.
namely 109.59, which gives him the 2.4 chains he claims.

Sinee the courses as well as the Pollet River line ure fixed, we
must infer either that the actuul length from the puint X to the
Rutledge line which is shown on Plan B as 65 chains ix short
by something like 1.4 chains, 90 ft., or that the crror lies in
the fourth boundary as lauid out on the Iiutledge plan. On
the Murdoch plan the sealed distance frum the puint X to the
northerly line of Lot 64 is 54 chainy, the same us shown on Plan
A. That northerly line is established und the distance of the
extended line of 11 chains is confirmed by all the surveys. As-
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suming the error in some form to lie in the length of the bound-
ary along the Pollet River line, it represents a discrepancy of
160 ft. in a distance of 8,000 ft. But the easterly line of Lots
63 and 64 is disputed; the appellants claim it to be 10 chains
westerly of the Rutledge location and a fence running south
part way along-the line fixed by Oxley evidences the uncertain-
ties of the owners. On this basis, Lot 57 has only 48,78 chains
and Lot 63 only 47.90 chains ulong the Pollet River line us
against 52 and 58 chains respectively on Plan A, and the fourth
boundary is increased from 112 to 122 chains terminating at
the Rutledge fifth boundary. The point X if placed 2.4 chains
lower, or westerly, on the Pollet River line would yield the 112
chains for the fourth boundary and would increase the length
northerly of 65 chains by 1.4 chains to reach the Rutledge line,
the increase being confined to the easterly boundary of Lots 63
and 64, but it would narrow slightly the width of these lots ac-
cording to Plan A. The length of the fifth boundary, shown
as 145 chains on the Hutchison plan and verified to 144.4 chains
by actual survey, remains unaffected by the change in location
of the third boundary. If the latter remains as fixed by Rut-
ledge and a distance of 112 chains is adopted, the entire fifth
boundary is displaced northerly by a similar distance of 14
chains, and its length of 145 chains increased by.1.9 chains, af-
fecting correspondingly the sixth and seventh boundaries. Since
& complete reconciliation on the ground of all these distances is
impossible and on the Rutledge basis the differences are rela-
tively insignificant, the balance of probabilities is that point X
is either to remain as it is, thereby reducing the fourth bound-
ary to 109 chains or placed a distance of 2.4 chains lower on
the Pollet River line, The former would accept the eastern
boundary of Lots 63 and 64 as shown on Plan A. This gathers
some support from the fact that the distances shown on Plan
B, namely 65 chains, 91 chains and 112 chains as forming the
eastern triangle, considering the courses which are indisputable,
are mathematically wrong. Assuming the 65 chains as given,
the remaining sides ascertained trigorometrically would be 87.6
and 109 chains. This indicates a rough survey of the latter
lines rather than an office mathematical calenlation. The lat.
ter, in addition to the results aiready mentioned, would give
the appellant a distance of 1.9 chains farther west for the
third boundary than the original plans provide. The uncer-
tainty of the position of the point X may in part or whole be
accounted for by the fact of the slightly irregular base line of
the Pollet River road, or that it may, in tho 2ourse of time, have
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become somewhat shifted. The apparent difference of 160 ft. in
110 chains along the line from that road to the easterly bound.
ary of Lots 63 and 64 becomes in that situation more explicable.
Thlese differences are within the margin of what is to be expected
in the surveys of thc earlier grants of what were then wilder-
ness lands, and this reconciliation appecars to present the least
confliet with long-established lines and monuments.

But it is not necessary for us to decide the exact location of
the third boundary. It is sufficient that the pronounced balanee
of probability shows, as it clearly does, the easterly angle of the
fourth and fifth boundaries as fixed by Rutledge to coincide
on the ground with that angle as shown on the Hutchison plan.
This determines the location of the fifth boundury which con-
stitutes the matter of the dispute, and it is not contended that
beyond his line, marked by Rutledge, the respondents have
trespassed. '

There is one further observation to be made. In 1924
Pickard, an engineer, ran the sixth boundary of the Hutchison
grant which extends northerly from the end of the fifth bound.
ary. At that corner he placed an iron post which is there to-
day within a few feet of the Rutledge line. It is from that
post that the distanee of 144.2 chains for the fifth boundary is
measured as against 145 chains shown on the plan of the Hut-
chison prant.

From these conclusions it follows that the appeal must be dis-
missed with costs.

Keurock J.:—The questions arising in this appeal depend
upon the proper construction of the Humphreys patent, which
.is dated May 8, 1860, That deseription proceeds by metes and
bounds and concludes as follows: ‘‘and also particularly de-
scribed and marked on the Plot or Plan of Survey hereunto
annexed.”’ (The italics are mine.) This plan is ex. D. 7.

In Grasset v. Carter (1884}, 10 S.C.R. 105, Strong J., as he
then was, expressed the principle here applicuble at p. 114, as
follows: ‘“\When lands are described, as in the present instance,
by a reference, either expressly or by implication, to a plan,
the plan is considered as incorpurated with the deed, and the
contents and boundaries of the land conveyed, as defined by
the plan, are to be taken as part of the description, just as
though an extended description to that effeet was in words
contained in the body of the deed itsclf. Then, the interpreta-
tion of the deseription in the deed is a matter of legal con.
struction and to be determined accordingly as a question of
law by the judge, and not as a question of fact by the jury.”’
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The description by metes und bounds is a follows:

‘‘Beginning at the Northern angle of lot number thirty six in
Block fourteen granted to Lauchlan MeLean; (1) thenee running
by the Magnet of the year one thousand eight hundred and fifty
nme South thirty degrees East, along the North easterly line
of said grant and its prolongation sixty four chains and fifty
links; (2) thence North sixty degrees East, seventy nine chains;
(3) thence South, thirty degrces East fifty four chains to the
Northwesterly line of granted lunds on Pollet River; (4) thence
along the same North twenty four degrees and thirty minutes
East one hundred and twelve chains to a pine tree standing
on the South-easterly line of the grant to Martin Gay and as-
sociates; (5) thence slong the same South sixty degrees West
one hundred and forty five chains or to the Southerly angle
thereof; (6) thence along the Westerly line of the same North
twenty degrees West, fifty six chains or to the Easterly angle
of a grant to Robert Scott, Esquire, and (7) thence along the
Southecasterly line thereof South sixty degrees West, thirty
three chains or to the place of beginning.”

Then follow the words “‘containing four hundred and ninety
acres more or less, distinguished as lots numbers sixty nine,
seventy and seventy one in Block fourteen’ and the language
with reference to the plan set out above. I have added the
above figures (1) to (7) for convenicnce, and shall denote the
southerly terminus of the first course and the commeneement of
the second by the letter “‘P’’. The location of this point is not
in dispute. The boundary which is in question is the nort.hetly
boundary, being course (5).

It is to be observed that all of the first four courses are meas.
ured by specific distances without any such words as ‘‘more or
less'’ or an alternative as contained in the deseriptions of
courses {5), (6) and (7).

In July, 1859, a survey had been made of the casterly triangie
of the lands in question. This survey shows the measurements
of each of the three sides, and definite monuments on the ground
are shown as existing at each corner. It is plain (and this was
also the view of the appellants’ surveyor) that Plan D. 7 was
prepared from this earlier plan, The measurements of the por-
tions of the plans which ure eommon agree, although the only
monument marked on D. 7 is the ‘‘pine’’ at the north-cast cor-
ner of the triangle,

The appellants eontend that the words ‘“to a pine tree stand-
ing on the South-casterly line of the grant to Martin Gay and
associates’’ at the:corner just mentioned, are controlling, and
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that, notwithstunding the specific measurement of 112 chains
in the fourth ecourse, the location of the south-casterly bound-
ary of the Martin Gay linc (and the northerly boundary of the
Butchison grant) is to be determined by a reference to the de-
scription in the. grant of 1783 to Gay. It was on this theory
that the appeliants proeceded in the preparation of their Plan P.
26, which shows the line in question as the “Lingley line"’, hav-
ing a length of 166.29 chains.

In my opmlon this contention is not well-fouuded The
boundary in question is not to be ascertained by the terms of
the grant of 1783 but by the terms of the Hutchison grant,
namely, ‘‘the Southeasterly line of the grant to Martin Gay
and associates’’ as ‘‘partieularly deseribed aud niarked on the
Plot or Plan of Survey'’ annexcd to the grant.

It may be observed also, that to give effect to the appellants’
contention would be to extend the length of the fourth course
of the Hutchison grant from 122 chains to 152 chains, GO links,
(over 2,000 ft.). There is no justifieation for locuting the
‘“‘pine’’ at the north.east corner of the grant at any such place,
and there is nothing to suggest that there could have been
such a large error in locating that monument at the time the
survey was made in July of 1859, It is to be remembered that
this country has been burnt over sinee 1839 und that the
‘“pine’’ has no doubt been destroyed. It is inipussible to ac-
cept the ‘‘stub’’ which the appeliants’ sarveyor found in 1851
at the intersection of the ‘‘Lingley line” and the Pollet River
line, over 2,000 ft. away, as the monument deseribed by the sur-
veyor in 1859.

I am willing to assume that the appellants have satistfactorily
shown that the true Gay line, aecording to the deseription of
1783, is one thousand or more feet to the north of the ‘‘Rut.
ledge line’’, but that {uet is, in my opinion, irrelevant so far
as this litigation is concerned. Nu doubt the south-easterly line
of the grant to Gay, ay deseribed in the fourth course of the
Hutehison grant, was assumed by the druftsman to be the true
line of the Gay property, but whether or not that assumption
was correct, the line, for the purposes of the Hutchison grant,
was fixed by the terms of thut urant and is 10 be loeated ac-
cordingly. When so located it is not and cannot be disputed
that it is in the location indicated on ex. P, 26 as the ‘“Rutledge
line’’, measuring 144.42 chains. The mcasurement of this
boundary given on D. 7 is 145 chains.

As already pointed out, the location of point ‘‘P’’ at the in-
tersection of the first and second eourses, is adwmitted. Super-
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imposing the Plan D. 7 upon Plan P. 26 (both plans being
drawn to the same scale), and using the point ‘P’ as pivotal,
the northerly line of D. 7 coincides exactly with the ‘‘Rut-
ledge line’’ as shown on P. 26. The only relevant boundary
which does not coincide is that constituted by the fourth course
of the Hutchison grant, that boundary, as shown on D. 7, as
it proceeds westerly from its easterly terminus, tending to run
northerly of the corresponding line on P. 26. The only effect
of placing the two plans so as to coincide with respect to this
boundary would be to place the northerly boundary of the
Hutchison grant to the south of the ‘‘Rutledge line’’. This
would not help the appellants, and there is no reason for so
doing.

It is also to be observed that when D. 7 is superimposed on
P. 26 in the first position mentioned above, the line of the third
course as shown on D. 7T is somewhat to the west of the line as
drawn on P. 26 as well as on D. & (the Rutledge plan). This
may well explain the difference between the 112 chain measure-
ment of the fourth course of the Hutchison grant and the 109.59
chain measurement made on the ground between the intersec-
tion of the line of the third course with the Polliet River line,
as shown by Rutledge., and the intersection of the ‘‘Rutledge
line”" with the Pollet River line. _

In my opinion the appeal fails and must be dismissed with
costs.

Estey and LockE JJ. concur with Raxbp J.

CARTWRIGHT J.:—For the reasons given by my brothers Rand
and Kellock I agree with their conclusion that the appeal should
be dismissed with eosts.

Appeal disniissed.
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REASONS FOR_JUDGMENT

CUSSON, CO. CT. J. : (Written)

The issues 1a this matter arise out of a dispute
betwveen neighbors over a parcel of land 5.15 feet wide by 80.0
feet in length, referred to throughout the trial as part tvoe om
reference plam SOR275, and & 15 foot by 20 foot parcel situated
izmediately north of the first mentioned parcel of land.

The plaintiffs claim ovnership of these parcels of
land, ask the Court to establish their proper lccation and in the
alternative ask the Court to declare that they have acquired a
right of way over them., Additionnally, they claiz damage and
mandatory injunction relief ?elutinz to a fence erected on part
twvo by the defendants.

As in all disputes betveen neighbors over land
boundaries, the trial evidence centered on the use made by the
preient owners and their predacessors of the disputed lands.

As is usually the case, deed desctitcioun used by
the predecessors of the title to both properties are not founded
on survey data. Rather, they tefar to s commencement point being
“the south-wvast angle of the said lot", which is the crux of cthe
whole problem ipn this case.

The plaintiffs' deed registered as number 70808 on
June 4th, 1980, purports to transfer te them a parcel 115 feet in
length along Dollc:d.S:teet. commencing from the south-wvest angle
of the north half of the south half of Lot 20 in the Fourth Conces-
sion in the Township of Clarence.

If one examines the deeds of the plaintiffs’' prede-
cessors on title, one cen readily observe that the same starting
point is used to describe the percel in question. The evidence at
trial clearly demonstrates that uatil September 25th, 1973, neither
of the properties involved in this case were surveyed, and accordingly
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the deed descriptions to which 1 heve referred can be traced to~
gether without descrepancies 1f oune does Dot attempt to Teconcile
the deed dascriptions with the actual ground usage. Indeed, meny
of the deed descriptions are suppotted by handmade sketches. One
lcck at these handmade sketches reedily leeds one to conclude thet
deed measurements wvere alveys used without referemnce to actual
ground evidenee. In this way, the 115 feeat frontage of ihc plain~
tiffs’ lend on Dollard Street and the 85 feet on Dollard Street:
thet the defendants' predecessor oz title, J. Ubald Partent, was
conveyed by instrument mumber 32631 registered on the 4th of
Decenmber, 1972, £fit exactly.

The £ly i{n the ciatment ig that the defendancs' deed
from J. Ubald Paren: purports to comnveyY to them parts one, tvo,
three, four and five on reference plan 50R275. This would effecti-
vely convey to the defendants, 94.15 feet on Dollard Street. The
defeandants' deed is the only deed on title in whiech the description
used to eonvey the lands and premises refers to z plaen of survey,
namely plan 50R275.

‘To complicate matters, J. Ubald Parent, predecessor
in title to the defendants, and Gilles Labréche, the former owvner
of the plaintiffs' land, signed statutory declarations on the 17th
of Mey, 1980 and the 4th of Jusne, 1980, respectively, stating ia
effect that the predecessors to the plaintiffs slvays occupied their
lands to the east linit of part tve and that che predecessors of
the defendants cccupied their lands to the eagt limit of part two
a8 well. This declaration by Mr. Parent, om June &th, 1980, contrs-~
dicts s previous declaration he made on the 6th of August, 1976,
at the time his sale vas completed to the defendante. In that
declaration ha claimed possession end actual occupsation of all of

~ the parts ha conveyed to the defendants, including part twvo. Indeed
at trial, J. Ubald Parent testified that he hed made an error in
that 1976 declsration and that the 1980 decleration had been made

L
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to correct the error. He did, howvever, also testify that he had
laid some drainage pipes os the easterly portion of part two and
asserted that part of the lands shown on part tvo were used to
drain the northern portion of his property.

The discrepancy vith Tespect to the occupation of
the eastern portion of the plaintiffs' lands and the eastern liumic
of those lands as described in the deeds were disclosed when
Mz, ¥. B. Gooch, an Ontario Land Surveyor, prepared planm 50R27S.
This plan was registered in the appropriate registry ocffice on the
25th of September, 1973, and it showed tvo ecast limits to the lands
of the plainciffs that 1is a dead line and an occupational limit
being the east boundary of part twvo. It also shovs a trees and
shrub line inmmedistely east of the east limit of part two. There-
fore, after sip:cabcr 25th, 1973, the discrepancy betveen the
instrudsent or dead description and the actual ocecupation of the
dands became a matter of record ia the registry office.

Mrs, Céeile Lavigne, in her testimony, admitted
that she vas awvare that there vas a possible problem as to the
location of thbe east limit of the lands in quastion and stated that
she vas 30 advised by her solicitor when the purchase and sale was
completed. Moise Lavigne, the other plaintiff, did not testicy in
the trial as he had been hospitalized for some time and continued
to be so during the duration of the trial. I accept Mrs. Lavigne's
testinony that both she and her husband wvere made avare of this
problen by their solicitor when the purchase transaction was coz-
pleced. ‘

The use made of part two by the predecessors on
title took up much of the evidence and there was obvious contra-
diction between some of ﬁhc wvitnesses. It is certainly understan-
dable that wvhen previous ovners or neighbors try to recall actual
use made of certain lands some sumber of years back, that discre-
pancies will arise. VWhat is surprising in this case, is that very
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serious discrepancies arosc as to the usa medea of the contested
parcels of land by the present ovners and parties to this actiosn,
gavely vithin the last four Years. TFor exadple, the evidence
indicates thet Hubert Pequette, a previous ovner of the plaintiffs’
land, constructed a brick shed on the disputed 15 X 20 foot parcel.
It was maintained by all wictnesses for the plaintiffs that the
Plaintiffs' predecessors on title had exclusive use of this shed

to store garden implements and Biscellaneous other itens.

The defendants both contradict this sssertion and
suggest that there was some shared occupancy of this brick ihed
through some tolerance by the defendants shown both to cthe plaintiffs
and the previous owvner Gilles Labréche. Both versions cannot be
ecorrect, and that is obvious.

Two surveyors were called to testify in this crial:
Mr. Fred Gooeh who prepared plarn 50R275 and subsequently prepared
a plan for tbe defendants on July 1lth, 1980, and David P.J. Schultz
prepared a plan of survey at the plaintiffs' request, which plan
is dated January lath, 1982. '

Substantially, the evidence of both surveyors ares
consistent. Mr, Gooch indicates that when he attended zt the
premises to prcpaic his f£irst plan, there was sufficient evidence
on the ground £fo0r hizx to indicate an occupational limit on his
plan, vhich he did. He points to a brick pillar that was situated
at the south-gast corner of part two, the trees and shrub line,
the landscaping of the land to an eln tree, the elnm tree ationg
others. He indicates that when he returned to the same prenises
in July 1980, with a mandate to determine the wvest limit of the
defendants' land, some of the evidence that he found in 1973 had
disappeared, and he indicated it had disappeared to such an extent
that he would rot indicete an cccupaticaal linmit on his plan.

David Schultz, on the other hand, attended the
Prenises in Janusry of 1982, when the ground wes snow covered.



10

15

S.
Reasons for Judgment - Cussom, Co.Ct.J.

Be asserted thet he asccepted as the east limit of the plaintiffs’
land, the east limit of part twvo, based on the fact that Mr. Geoch
bad established that line as an cccupationsl limit im 1973. His
view was that even 1f some of that evidence eventually disappeared,
it did not change the fact that up to 1973 and in 1973, that it
indeed existed.

Hr. Gooch indicated that his measurements starced
from a cut cross on the sidevalk at the south~vest corner of the
plaintiffs' lands, and his research showed that this eut cross was
placed there by &8 surveyor, Jean-Guy Payette, in the 60's. He
could not be moTe precise as to the date. DBy using this starting
peint, the deed messurements and the occupational use, as he sav it
in 1973, did uot f£4t. Thus, part two was created to indicate that
area of land betveen the east linit.as described in the plaintiffs'
deed and the east linit as occupied.

The evidence also indicates that there was no conflice
betveen the defendants and the plaintiffs’' predecessors on title.
At least, no significant confrontation or aggressive actions vere
directed tovards one another. Since the property was s0ld to the
plaintiffs in June 1980 by Mr. Libriche and his wvife, and occupied
by the plaintiffs, there has been violenr confrontscions. 1t has
nov escalated to the point that living next door tc easch other mustc
be intolerable for all of them.

Tha defendants erected a2 fence along close to and
parallel to the west limit of part two rTight up to the front of the
shed situsted on the 15 X 20 foot psrcel. This single act by the
defendants to assert some ovnership over part tvo appesrs to have,
more than anything else, triggered a series of confrontations that
reguired. on many occasions, the intervention of peace officers to
tTy and maintain some peaee end order detwveen :pen.

The final bhlowv in a series of events surrounding
this controversy occurred on August 31st, 1984, vhen & vielent
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sterz caused tve large limbe from an adjacent mapls trss to descend
on the brick shad, causing substantial damage to its roof and walls.

Thera is no doudbt that cthis act of God, pleased the
defaadant to no ead and he promptly set out, not only to Temove
tbe limbs in question, but to finiah bringing down :hc'shcd. All
of vhich of course, added to the aggravation {nflicted on the
plaintiffs by the sicuastion,

It is with these several factors ia miasd that the
Court must deternine the issues raised by the parties in this ease.
Both eounsel have srgued from their respective points of view, vhat
precedence the Court must give to the deed description snd the
evidence found on the ground. In this respect, both have submitced
case lav in support of their respeestive positions. AL this peinc,
it must be stated that I do not intend to rTefer to all the decisicons
submitted to me but rather to refer to those judgments that, in my
Vicv. have some application in this ecass.

It ahould be noted that there was no evidenee adduced
At trial as to vhere any original monuwmeats, 1f any, were located.
All bars shown by Surveyor Gooch o2 his plans were those he planted
to produce the survey axcept for a eut eross is a sidewalk which

" he used as his start peoint. One would have to assume that this cut

cross marks tha starting of the deacriptions in all the deeds on
title. Unfortunately, this is the atut eross made by Surveyor
Payette in the 1960's to which I heve Teferred.

In the eese of Home Bank of Censda v. Micht
Directories Limited, 31, O.L.R. 340, Chief Justice Meredith of the
Ontaric Court of Appesl concluded that im cases vhere boundaries
are in dispute, vhare no original monuments or boundaries sre ests-
biishcd. tha better evidence of a bdoundery ean be found by esta~
blishing wvhere the lines vere made or ectablish,d at & time vhen
originel posts or momnuments were Dresumably in existence end knovn
to those involved. Ee adopte the Tessoning steted in the Diehl w.

L
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Zanger case reported (1878), 39 Mich. 801, in which the state
Supreme Court accepted old boundary fences over surveys made after
the original monuments bad disappeared as far better evidence of
wvhat the lines actually weTe. This decision wvas approved by tha
Ontario Court of Appeal in 1955 1n a case called Bateman v. ?g;srgff,
teported ia 1955 O.W.N., 329, Iz dismissing an appeal in which a
non-successful adjoining owner disputed the trial judge's acceptance
of a surveyor's method of establishing a boundary detween two
properties, Mr. Justice Aylesworth approved the method used despite
the fact that some of the basis for the determisation of that
boundary was hearsayevidence. Eis Lordship was satisfied that

the numerous "cross checks” carried out by the witness r-viulcd

sufficient evidence that could in ‘no sense be Qualified as heaTtsay
to substantiate a locaticn of the boundary.

Finally, on the matter of boundaries, Mr. Justiee
Rand's decision for the Supreme Court of Canada in the Humphrevs

et al. v. Pollock er al.(1954) 4 D.L.R. 721, establishes that wherTe

discrepancias occur in deed measurements and monuments or boundaries,
the boundaries prevail and the errors of magsurement were incidental
and to ba disregardad. At p. 724 of the reported case, Mr., Justice

Rand states as follows:

*The principle is clesr that vhere
distances and monuments clash, in the
adbsencte of special ci:cumi:gncc., the
monuments prevail: in such cases the
context shows the bouandary to be the
dominant intent, the distance, the
subordinate. 3ut here we have surveyed
lines and distances betveen described
monuments at the time existing which
vere mistokenly assumed to have a certain
relation with another undecermined line.
In that case I can see ne room for doubt
that, wvhen the descriptien in the grant
and on the plans is interpreted ‘as a
vhole, the specific dimensions, within
the inevitable errors of measurements
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of eatly vears vhen lands vars plentiful
and surveying difficulcz, fixed by marks
and ealculated as to acreage, cannot bde
diszupted by acting upon such a uis~
conception. It is a case in whieh the
survey with its distances and boundaries
vare intended to contain as well as define
the land to be granted; the identificstion
of the two lines was at most & collsreral
coincidence. In the result it msy be that
betwveen the southerly boundary of the Gay
grant and the northerly boundary of the
Hutehison grant there lies an area of
ungrzanted land, but that faet cannot, in
the circumsztances, control the interpre-
tation of such s specific description.”

There is one Further principle that desearves consi-
deration in this case. Reference should be made to the case of

Crasett v. Carcer, 10 S.C.R. 105. This 1883 decision of the

Suprene Court of Canads provides that vhere a boundary line cannot
be ‘established by originasl monumentation or othervise, if an
agreement as to the location of the line is accepted betvaen two
parties, such line, referred to as & "coaventional line” or
"conventional boundary", has precedence and the purtici ate estopped
from denying that this linme is the true dividing line between their
properties. 7This decision was followed by the Supreme Court of
New-Brunswick (Appeal Division) in the ease of MscMillan v. Campbell
et 8., 28 H.P.R. 112. Mr. Justiee Earrison in his judgment for

the Court, adopts the conventional lins or boundary rule but further
adds that it is not neeessary that there should have besn a dispute
as to the line between the parties before the agreement vas reached
or nor is it neeessary that such a boundary he marked by a fence so
long as it was claearly &cfincd. As well the MacMillan decisioen
stipulates that no special periocd of time 1is Tequired after the
agTeenment is reached in order to establish the conventional line in
Qquestion. 1In summarizing his vievw, Mr. Justice Harrison states at
Pe 120 of the Teport:
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"The essential macters are the maintaining
of the egreement end efrervards such an
alteration of one party's position ae
would estop the other from dispucting the
conventional line. Thus, if one erects a
building, Telying on the conventiocnal
1ine, the other psarcty is estopped te deny
it. The erection of e fence or any expen-
diture of money or labour might alsc be
sufficienc.”

I have found very useful an article presented to
the Lew Society of Upper Canada, Continuing Legal Education Seminar
by lLorraine Petzold, 0.L.5., Executive Director of the Association
of Ontario Lands Surveyors, entitled "The survey and the real
estate transaction." 'In her article, Surveyor Petzold comments
on some basic elements of survey work. She states that the major
portion of survcyor?s:vork is te—-establishing boundaries and zhat
in re~establishing lot lines, "e surveyor must consider the best
evidence available and re-estsblish the boundary on th; ground in
the location where it vas first established, and not vhere it vas

- nacessarily described, either in e deed or on a plan." Har words

point out the basic misconception people heve of the purpose and
value of surveys. There is no-doubt that where ne boundaries have
previously existed, ¢ surveyor's work is to fix nev boundaries, but
vhere he %3 to provida e¢ survey of existing properties vwith existing
boundaries, his true wvork is to discover end indicate where these
boundaries were. Ber comments appear to me to be in line with the
cese lsv and have much application in our case.

In so far as evidence is concerned, Surveyor FPetzold
advances that there are four types of evidence available and lists
ther in the following order of priority:

1) PRatural boundaries.

2) Originel monuments.

3) EBvidence of the originel posi:ion of the monumercts
or line includlang possessery evidence.

-



10

1

3

10.
Ressons for Judgment - Cusson, Co.Ct.J.

4) Measurements shovn on plans or stated in metes
and bhound descriptions.

Iz my viev, the order of priority and importasnce she
attributes to these four types of evidence is not oaly in line vith
existing case lav but as wvell is logical and 1Ia line with common
sensae.

Beating in mind the principles to which I have
teferred, it would seem to me that the east limit of the plainciffs’
land coincides with the @ast limit of part two on plamn SOR275 and
that the 15 X 20 foot parcel of land described in paragraph three
of the plainciffs’ statement of clsim is situazed as shown on- the
plan of survey provided by David r.J. Schultz, under date January
13th, 1982, and filed as exhibit number twenty five in this macter.

The conduct of the parcies to this action, after
the conflict arose betveen tham sonmetime in 1980, is of 11::11‘
importance in determining the proper boundary between their property.
All of those actions are self serving in that all these actions
are tainted with their desire to assart their position, In that
respect, the building of the fence by Mr. Cléiroux along the westerly
limit of part tvo, the tearing down of part of the old fence on
wvest aide of the brick shed by Mr. Gratton and Mr. Lavigne, the
cutting avey of some of the shrubs and trees on part two and eart
thereof, and other similar activity only served to fuel the dispute
and add additional stress to an slready explosive situation,

I do not accept the evidence of Mr. Cléroux or
Germaine Clézroux, the other defendant, that the defendants shared
the use of the brick shed in gquestion with their neighbors to the
vest. I accept the evidence of Mr, Paquette and Mr. Labréche with
Tespect to the erection of the shed by Mr. Paquette and the exclu-
sive use of the shed 28 affirmed by Mr. Labridche. Not only does

~ this evidence make sense but it is i lipe with the uncontradicted

evidence that Mr. Paquette built the brick shed on the parcel of
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land which he falt had beern transferred to him by Mr. Lalonde end
vhich he felt he required to comply with the municipal requirement
for the comstruccion of his home. All of cthis foliovcd submission
by Mr. Lalonde of an application for severance approval to The
Land Division Commicrtee of Prescott-Russell to comply with planning
legislation in force in Ontario at the time.

The best evidence of the proper location of the
east limit of the lands fromting om Champlaim Street, vhich locs
all had similar 100 foot depths, is the old post and vire fence
shown as an octupational limit on both of Mr. Gooch's plans. This
limit is undisputed in all of the evidence. It is indicated that
&ll of the lots fronting on Champlain Street at/or near Dollacxd
Street vere originally all 100 fear in depth. The addicional 15
feet to form the 115 foot depth of the Lavigne property wvas crans-
ferred to the previous owvner of the Lavigne property in a deed
Tegistered in the Russell Regiscry Cffice as number 16964, under
date the 27th of April, 1929. A reading of that description clearly
shows thst the parties intended to transfer to the owvner of the
corner lot in gquestion, an additional 15 feet lying east of the
originally described parcel of land. It is in my view, not just
coincidence that the east limit of part two coincides exactly
(1S feet) with the width of the parcel transferred to the owners
of the corner lot ia 1929. It indicates -to me that the owners at
that time racognized the east boundary of part three as the boundary
betveen the lots fronting on Champlain Street and the lands east
of those lots. The conveYance of the 15 X 20 foot strip of land
by J. Ubald Parent to Fernand Lalonde on the 27th of January, 1972,
shows as vell that this fenced boundary wvas still recognized to
situate the 15 X 20 foot parcel immediately to the north of part
twve and vas to coincide with the 15 feet wide parcel transferred
1n 1929 to the owners of the Lavigne property.

All of the transfers, including the ctransfer of
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3. Ubald Parent to Mr. Lalonde in 1972, preceded ths survey vork
done on the premises by Mr. CGooch. Accordingly, all those persons
bad at their disposal to effect the transfers, was the evidence on
tha ground and the deed descripticns as wvell as the hand drawvn
sketches attached to the deads. These hand drawn sketches do no
more thap indicate the intantion of the parties as they, in no
wvay, rteflect monunented measurements. I accept the evideance of
Mzr. Geoch, that in 1973 all of the evidence 1in place on the grouad
indicated that despite the dead description, the use or the occupa-
tion made by the owners of tha corner lot to that date indicates
that the occupation wvas to tha east limic of part two.

Tha evidence fouand by Mr. Gooch in 1973, on the
ground, confirms the.evidence of the predacessors on title and
those neighbors who re=-counted the previous cccupatios of the
Lavigne property by a bakery including part two aand sote ares west
of part two for a horse stable and a2 vehicle garage and access to
them. Tha use by Mr. Paquette and Labriche of part two with the
renainder of the property as a lawvn 1anascapcd and nmaintained in
tha usual wvay is as wall confirmed by Mr. Geoch. Indeed any changes
ia the use came whans Mr. Cléroux fancad part two and attempted to
establish his ownership of that parcel.

In lipe with the Home Bank of Canads, and the Bateman
decisions, it is my viev that the original east boundary of the lots
fronting on Champlain Street, including che Lavigne property, was
the ¢ld post and wire fence situated on tha east iimiz of part
three, as shovn on both ¥r., Cooch's plans. Since no.original monu-
mentation can ba found, this old post and wire fence is the best
evidence to be found as to the ptactical location of the line mede
at the time whes the original monumentation ware presumably in
existence and vell kaown. .

With this finding then, tha 15 X 80 foot strip of
land that wvas transferred to the predecessors on tha lLavigoe's
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title, extesded to the east limit of part two om Mr. Gooch's plan.
The 15 X 20 foot strip of land trensferred zo Mr. Lelonde by
¥r, Parenr is situsted immediately norcth of the 15 X 80 foot piece
of land transferred to the predecessors on title to Mr. lLavigne, end
I £ind that all of the use made by the predecessors on title to the
Lavigne property wes such thet their title was not extinguished by
any use made by Mr. Pareat om this part tvo, and therefore canneot
confer on the dafendents any proprietary interest ia part two oFf
the 15 X 20 foot parcel of land to which I have refarred.
Accordingly, although the dsed of lend to the
defandants indicetes that there ware transferred, emong other leands,
part two on Mr. Gooch's plan, it is my view that Mr. Ubald Parent
did not own part two at the time he effected the transfer.
it 4is vorth noting, at this time, that Mr. Farent,
an aighty year cld gentlaman end a2 formar secretary treasurer of
the municipalicy ia quastion, testified that although has signed
the 1976 declaration sscerting ownarship of pert two, that this
wvas en arror. KHe statad that he signed the subsequent declaration
in 1980 to confirm this arror, In his testimony at trisl, he
confirmed the avidcaéc of Mr. Ladriche, and Mr. Paquette, ss well
as the evidence of cthers in relation to the existence of the
bakery snd the use made by the bakery of part two sgmoang Othar lands.
1 must say that despite his asighty yasrs, Mr. Parent
appeared very lucid, vary straight forvard, and very candid ia
admitting the mistakas he hed made. Ee no doubt felt remorseful
for having made the mistakes thet he made, and thia showad when he
vas giving his testimony. No doubt the fact that he was & notary
and vas familiar wvith tha preparation and registration of legal
Teal estats documents added to his embarrassmant. UHonethaless,
vhen 8l]l of the evidance is anslyzed, one has te concluda that the
statements mada by Mr. Parent in his 1976 daclaration vers arronecus
as well as the inclusion of part tvo in tha dssd to the dsfendants.
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FTor the ressons I have stated, therefore, an order
vill go declaring the plsintiffs owvners of part two, plan 50R27S
deposited in the Registry Office for the registry region of Russell,
and that che plaintiffs are the ovners of the brick shad as shown
on the same plan, as wall as the 15 X 20 foot parcel of land on
which the brick shed stood until {ts recesnt demolition. The
westerly limic of that 15 X 20 foot pnfccl of lend coincides with
the east limit of part chree on plam 50R275.

The order also includes & mandatory direction to the
defendants to remove the fence they have erected along the west
linit of said part two, and this to be completed within 30 days of
the issuance of this judgment. In the event that the defendants
do not, for any reason, remove that fence within the time specified,
the plaintiffg may thercafter, at their own expense, remove the
fenee in question and dispose of the materials as they see fit.

In so far as a moticn which was returnable on the
trial date, brought dy the plaintiffs feor contempt against the
defendants in relation to an order of this Court, made July 12,
1984, I'm not prepared to make sueh finﬂins even though the defen~
dants vare in the courtroom vhen the decisios was pronoueed and
the order made, and the intention of the Court could not have been
nisconstrued. Tha order itself, on its face, may have been
deficient and in this instance, I am prepared to give the defendants
the benefit of the doubt that the words used in the written order
mey give rise to some possidble confusion. The motion, therefore,
will be diamiagaed.

One point arose irn the evidence that a6 one antiei-
pated, That 4s that Mr. Ubald Parent, during hies tenure as owner of
the defendants' lands, installed a drainage pipe along tha east
limit of part two. 1t was not determined exactly where these pipas
are situsted but it is obvious it could be and mey vary wall
encroach on part two, as they vere installed waat of the shrud line
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shova on Mr. Gooesh's 1573 plans. The evidence is met clear but {:
aPPearTs to me Teasonmable to -conclude that thess pipes nave beesn in
place vell over the necessary ten yYeals To comstitute & Tight of
essencnt to the defendants for drainage purzposes f{o? the Borthern
poreion of their lancds. Accordingly, an csfdar vwill go confirming
e draiznage aasanent i3 favour of tha defaendants though the pipes
PTesently inszalled et the east limit of part tvo. Io ell thei:z
Tespects, the counterclaias of the defemdants ares disczissed.

1 4ndicatad to bdoth counsel, 2t the conclusios of
their submissicns, that although 1 would issue & vritsez judgment
ina this macter end forvard same to thez, I would resesve 3y
decision cm 2he question 0f cost until they had an eopportumicy
to Rake submissgions to Be following Teceipt of the decision L=
quastion. I also isdicatad o the, ¢t the time, that such Sub~
nissions should be made in my chambers follovizg motions and thats
they should sontact ths court office to escertain e aRCHally

satisfactory data for their eubmissions.

DZLIVERED URDER MY EARD TEIS 23RD DAY OF OCTOBZR, 1984, A.D.

Robezt J. Cussoi
County cOu:{\iyﬁ:c



